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David Byers for Proposed Monitor, FTI Consulting Inc. 

Subject: Insolvency 

APPLICATION by group of debtor companies for initial order and other relief under Companies' Creditors Arrangement 

Act. 

Morawetz J.: 

Cinram International Inc. ("CII"), Cinram International Income Fund ("Cinram Fund"), CII Trust and the 
Companies listed in Schedule "A" (collectively, the "Applicants") brought this application seeking an initial order (the 
"Initial Order") pursuant to the Companies' Creditors Arrangement Act ("CCAA"). The Applicants also request that 
the court exercise its jurisdiction to extend a stay of proceedings and other benefits under the Initial Order to Cinram 
International Limited Partnership ("Cinram LP", collectively with the Applicants, the "CCAA Parties"). 

2 Cinram Fund, together with its direct and indirect subsidiaries (collectively, "Cinram" or the "Cinram Group") is a 
replicator and distributor ofCDs and DVDs. Cinram has a diversified operational footprint across North America and 
Europe that enables it to meet ilie replication and logistics demands of its customers. 

3 The evidentiary record establishes that Cinram has experienced significant declines in revenue and EBITDA, which, 
according to Cinram, are a result of the economic downturn in Cinram's primary markets of North America and Europe, 
which impacted consumers' discretionary spending and adversely affected the entire industry. 

4 Cinram advises that over the past several years it has continued to evaluate its strategic alternatives and rationalize its 
operating footprint in order to attempt to balance its ongoing operations and financial challenges with its existing debt 
levels. However, despite cost reductions and recapitalized initiatives and the implementation of a variety of restructuring 
alternatives, the Cinram Group has experienced a number of challenges that has led to it seeking protection under the 
CCAA. 
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5 Counsel to Cinram outlined the principal objectives of these CCAA proceedings as: 

(i) to ensure the ongoing operations of the Cinram Group; 

(ii) to ensure the CCAA Parties have the necessary availability of working capital funds to maximize the ongoing 
business of the Cinram Group for the benefit of its stakeholders; and 

(iii) to complete the sale and transfer of substantially all of the Cinram Group's business as a going concern 
(the "Proposed Transaction"). 

6 Cinram contemplates that these CCAA proceedings will be the primary court supervised restructuring of the CCAA 
Parties. Cinram has operations in the United States and certain of the Applicants are incorporated under the laws of the 
United States. Cinram, however, takes the position that Canada is the nerve centre of the Cinram Group. 

7 The Applicants also seek authorization for Cimam International ULC ("Cinram ULC") to act as "foreign 
representative" in the within proceedings to seek a recognition order under Chapter 15 of the United States Bankruptcy 
Code ("Chapter 15"). Cinram advises that the proceedings under Chapter 15 are intended to ensure that the CCAA 
Parties are protected from creditor actions in the United States and to assist with the global implementation of the 
Proposed Transaction to be undertaken pursuant to these CCAA proceedings. 

8 Counsel to the Applicants submits that the CCAA Parties are part of a consolidated business in Canada, the 
United States and Europe that is headquartered in Canada and operationally and functionally integrated in many 
significant respects. Cinram is one of the world's largest providers of pre-recorded multi-media products and related 
logistics services. It has facilities in North America and Europe, and it: 

(i) manufactures DVDs, blue ray disks and CDs, and provides distribution services for motion picture studios, 
music labels, video game publishers, computer software companies, telecommunication companies and retailers 
around the world; 

(ii) provides various digital media services through One K Studios, LLC; and 

(iii) provides retail inventory control and forecasting services through Cinram Retail Services L Le (collectively, 
the "Cinram Business"). 

9 Cinram contemplates that the Proposed Transaction could allow it to restore itself as a market leader in the industry. 
Cinram takes the position that it requires CCAA protection to provide stability to its operations and to complete the 
Proposed Transaction. 

10 The Proposed Transaction has the support of the lenders forming the steering committee with respect to Cinram's 
First Lien Credit Facilities (the "Steering Committee"), the members of which have been subject to confidentiality 
agreements and represent 40% of the loans under Cinram's First Lien Credit Facilities (the "Initial Consenting Lenders"). 
Cinram also anticipates further support of the Proposed Transaction from additional lenders under its credit facilities 
following the public announcement of the Proposed Transaction. 

11 Cinram Fund is the direct or indirect parent and sole shareholder of all of the subsidiaries in Cinram's corporate 
structure. A simplified corporate structure of the Cinram Group showing all of the CCAA Parties, including the 
designation of the ecAA Parties' business segments and certain non-filing entities, is set out in the Pre-Filing Report of 
FTI Consulting Inc. (the "Monitor") at paragraph 13. A copy is attached as Schedule "B". 

12 einram Fund, en, einram International General Partner Inc. ("einram GP"), en Trust, einram ULe and 1362806 
Ontario Limited are the Canadian entities in the einram Group that are Applicants in these proceedings (collectively, 
the "Canadian Applicants"). Cinrarn Fund and en Trust are both open-ended limited purpose trusts, established under 

- -- - - ---------- - - ----- ----··-- ------------- --- - -- - - ---- -
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the laws of Ontario, and each of the remaining Canadian Applicants is incorporated pursuant to Federal or Provincial 
legislation. 

13 Cinram (US) Holdings Inc. ("CUSH"), Cinram Inc., IHC Corporation ("IHC"), Cinram Manufacturing, 
LLC ("Cinram Manufacturing"), Cinram Distribution, LLC ("Cinram Distribution"), Cinram Wireless, LLC ("Cinram 
Wireless"), Cinram Retail Services, LLC ("Cinram Retail") and One K Studios, LLC ("One K") are the U.S. entities 
in the Cinram Group that are Applicants in these proceedings (collectively, the "U.S. Applicants"). Each of the U.S. 
Applicants is incorporated under the laws of Delaware, with the exception of One K, which is incorporated under the 
laws of Califomia. On May 25, 2012, each of the U.S. Applicants opened a new Canadian-based bank account with 
J.P. Morgan. 

14 Cinram LP is not an Applicant in these proceedings. However, the Applicants seek to have a stay of proceedings 
and other relief under the CCAA extended to Cinram LP as it forms part of Cinram's income trust structure with Cinram 
Fund, the ultimate parent of the Cinram Group. 

15 Cinram's European entities are not part of these proceedings and it is not intended that any insolvency proceedings 
will be commenced with respect to Cinram's European entities, except for Cinram Optical Discs SAC, which has 
commenced insolvency proceedings in France. 

16 The Cinram Group's principal source oflong-term debt is the senior secured credit facilities provided under credit 
agreements known as the "First-Lien Credit Agreement" and the "Second-Lien Credit Agreement" (together with the 
First-Lien Credit Agreement, the "Credit Agreements"). 

17 All of the CCAA Parties, with the exception of Cinram Fund, Cinram GP, CII Trust and Cinram LP (collectively, 
the "Fund Entities"), are borrowers and/or guarantors under the Credit Agreements. The obligations under the Credit 
Agreements are secured by substantially all of the assets of the Applicants and certain of their European subsidiaries. 

18 As at March 31, 2012, there was approximately $233 million outstanding under the First-Lien Term Loan Facility; 
$19 million outstanding under the First-Lien Revolving Credit Facilities; approximately $12 million of letter of credit 
exposure under the First-Lien Credit Agreement; and approximately $12 million outstanding under the Second-Lien 
Credit Agreement. 

19 Cinram advises that in light of the financial circumstances of the Cinram Group, it is not possible to obtain 
additional financing that could be used to repay the amounts owing under the Credit Agreements. 

20 Mr. John Bell, Chief Financial Officer of CII, stated in his affidavit that in connection with certain defaults 
under the Credit Agreements, a series of waivers was extended from December 2011 to June 30, 2012 and that upon 
expiry of the waivers, the lenders have the ability to demand immediate repayment of the outstanding amounts under the 
Credit Agreements and the borrowers and the other Applicants that are guarantors under the Credit Agreements would 
be unable to meet their debt obligations. Mr. Bell further stated that there is no reasonable expectation that Cinram 
would be able to service its debt load in the short to medium term given forecasted net revenues and EBITDA for the 
remainder of fiscal 2012, fiscal 2013, and fiscal 2014. The cash flow forecast attached to his affidavit indicates that, 
without additional funding, the Applicants will exhaust their available cash resources and will thus be unable to meet 
their obligations as they become due. 

21 The Applicants request a stay of proceedings. They take the position that in light of their financial circumstances, 
there could be a vast and significant erosion of value to the detriment of all stakeholders. In particular, the Applicants 
are concerned about the following risks, which, because of the integration of the Cinram business, also apply to the 
Applicants' subsidiaries, including Cinram LP: 

(a) the lenders demanding payment in full for money owing under the Credit Agreements; 
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(b) potential termination of contracts by key suppliers; and 

(c) potential termination of contracts by customers. 

22 As indicated in the cash flow forecast, the Applicants do not have sufficient funds available to meet their immediate 
cash requirements as a result of their current liquidity challenges. Mr. Bell states in his affidavit that the Applicants 
require access to Debtor-In-Possession ("DIP") Financing in the amount of $15 millions to continue operations while 
they implement their restructuring, including the Proposed Transaction. Cinram has negotiated a DIP Credit Agreement 
with the lenders forming the Steering Committee (the "DIP Lenders") through J.P. Morgan Chase Bank, NA as 
Administrative Agent (the "DIP Agent") whereby the DIP Lenders agree to provide the DIP Financing in the form of 
a term loan in the amount of$15 million. 

23 The Applicants also indicate that during the course of the CCAA proceedings, the CCAA Parties intend to generally 
make payments to ensure their ongoing business operations for the benefit of their stakeholders, including obligations 
incurred prior to, on, or after the commencement of these proceedings relating to: 

(a) the active employment of employees in the ordinary course; 

(b) suppliers and service providers the CCAA Parties and the Monitor have detem1ined to be critical to the 
continued operation of the Cinram business; 

(c) certain customer programs in place pursuant to existing contracts or arrangements with customers; and 

(d) inter-company payments among the CCAA Parties in respect of, among other things, shared services. 

24 Mr. Bell states that the ability to make these payments relating to critical suppliers and customer programs is 
subject to a consultation and approval process agreed to among the Monitor, the DIP Agent and the CCAA Parties. 

25 The Applicants also request an Administration Charge for the benefit of the Monitor and Moelis and Company, 
LLC ("Moelis"), an investment bank engaged to assist Cinram in a comprehensive and thorough review of its strategic 
alternatives. 

26 In addition, the directors (and in the case ofCinram Fund and CII Trust, the Trustees, referred to collectively with 
the directors as the "Directors/Trustees") requested a Director's Charge to provide certainty with respect to potential 
personal liability if they continue in their current capacities. Mr. Bell states that in order to complete a successful 
restructuring, including the Proposed Transaction, the Applicants require the active and committed involvement of their 
Directors/Trustees and officers. Further, Cinram's insurers have advised that ifCinram was to file for CCAA protection, 
and the insurers agreed to renew the existing D&O policies, there would be a significant increase in the premium for 
that insurance. 

27 Cinram has also developed a key employee retention program (the "KERP") with the principal purpose of providing 
an incentive for eligible employees, including eligible officers, to remain with the Cinram Group despite its financial 
difficulties. The KERP has been reviewed and approved by the Board of Trustees of the Cinram Fund. The KERP 
includes retention payments (the "KERP Retention Payments") to certain existing employees, including certain officers 
employed at Canadian and U.S. Entities, who are critical to the preservation ofCinram's enterprise value. 

28 Cinram also advises that on June 22, 2012, Cinram Fund, the borrowers under the Credit Agreements, and the 
Initial Consenting Lenders entered into a support agreement pursuant to which the Initial Consenting Lenders agreed 
to support the Proposed Transaction to be pursued through these CCAA proceedings (the "Support Agreement"). 

29 Pursuant to the Support Agreement, lenders under the First-Lien Credit Agreement who execute the 
Support Agreement or Consent Agreement prior to July 10, 2012 (the "Consent Date") are entitled to receive consent 
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consideration (the "Early Consent Consideration") equal to 4% of the principal amount of loans under the First-Lien 
Credit Agreement held by such consenting lenders as of the Consent Date, payable in cash from the net sale proceeds of 
the Proposed Transaction upon distribution of such proceeds in the CCAA proceedings. 

30 Mr. Bell states that it is contemplated that the CCAA proceedings will be the primary court-supervised restructuring 
of the CCAA Parties. He states that the CCAA Parties are part of a consolidated business in Canada, the United States 
and Europe that is headquartered in Canada and operationally and functionally integrated in many significant respects. 
Mr. Bell further states that although Cinram has operations in the United States, and certain of the Applicants are 
incorporated under the laws of the United States, it is Ontario that is Cinram's home jurisdiction and the nerve centre 
of the CCAA Parties' management, business and operations. 

31 The CCAA Parties have advised that they will be seeking a recognition order under Chapter 15 to ensure that they 
are protected from creditor actions in the United States and to assist with the global implementation of the Proposed 
Transaction. Thus, the Applicants seek authorization in the Proposed Initial Order for: 

Cinram ULC to seek recognition of these proceedings as "foreign main proceedings" and to seek such additional 
relief required in connection with the prosecution of any sale transaction, including the Proposed Transaction, as 
well as authorization for the Monitor, as a court-appointed officer, to assist the CCAA Parties with any matters 
relating to any of the CCAA Parties' subsidiaries and any foreign proceedings commenced in relation thereto. 

32 Mr. Bell further states that the Monitor will be actively involved in assisting Cinram ULC as the foreign 
representative of the Applicants in the Chapter 15 proceedings and will assist in keeping this court informed of 
developments in the Chapter 15 proceedings. 

33 The facts relating to the CCAA Parties, the Cinram business, and the requested relief are fully set out in Mr. 
Bell's affidavit. 

34 Counsel to the Applicants filed a comprehensive factum in support of the requested relief in the Initial Order. Part 
III of the factum sets out the issues and the law. 

35 The relief requested in the form of the Initial Order is extensive. It goes beyond what this court usually considers 
on an initial hearing. However, in the circumstances of this case, I have been persuaded that the requested relief is 
appropriate. 

36 In making this determination, I have taken into account that the Applicants have spent a considerable period of 
time reviewing their alternatives and have done so in a consultative manner with their senior secured lenders. The senior 
secured lenders support this application, notwithstanding that it is clear that they will suffer a significant shortfall on 
their positions. It is also noted that the Early Consent Consideration will be available to lenders under the First-Lien 
Credit Agreement who execute the Support Agreement prior to July 10, 2012. Thus, all of these lenders will have the 
opportunity to participate in this arrangement. 

37 As previously indicated, the Applicants' factum is comprehensive. The submissions on the law are extensive and 
cover all of the outstanding issues. It provides a fulsome review of the jurisprudence in the area, which for purposes of 
this application, I accept. For this reason, paragraphs 41-96 of the factum are attached as Schedule "C" for reference 
purposes. 

38 The Applicants have also requested that the confidential supplement- which contains the KERP summary listing 
the individual KERP Payments and certain DIP Schedules- be sealed. I am satisfied that the KERP summary contains 
individually identifiable information and compensation information, including sensitive salary information, about the 
individuals who are covered by the KERP and that the DIP schedules contain sensitive competitive information of the 
CCAA Parties which should also be treated as being confidential. Having considered the principals of Sierra Club of 

WestlawNext CANADA Copyright ·Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. ~ 



Cinram International Inc., Re, 2012 ONSC 3767, 2012 CarsweiiOnt 8413 
2012 0 SC 3767, 2012 CarsweiiOnt 13, 17A.C". ar.s"'. -r;3:-.d~) 711;;-,-;;9~1-;:C::-:.B::-.;:::R-,. (""5~th') ..,.46::::----------~---

Canada v. Canada (Minister of Finance), [2002) 2 S.C.R. 522 (S.C.C.), I accept the Applicants' submission on this issue 

and grant the requested sealing order in respect of the confidential supplement. 

39 Finally, the Applicants have advised that they intend to proceed with a Chapter 15 application on June 26, 2012 
before the United States Bankruptcy Court in the District of Delaware. I am given to understand that Cinram ULC, as 

proposed foreign representative, will be seeking recognition of the CCAA proceedings as "foreign main proceedings" on 

the basis that Ontario, Canada is the Centre of Main Interest or "COMI" of the CCAA Applicants. 

40 In his affidavit at paragraph 195, Mr. Bell states that the CCAA Parties are part of a consolidated business that is 
headquartered in Canada and operationally and functionally integrated in many significant respects and that, as a result 

of the following factors , the Applicants submit the COMJ of the CCAA Parties is Ontario, Canada: 

(a) the Cinram Group is managed on a consolidated basis out of the corporate headquarters in Toronto, 
Ontario, where corporate-level decision-making and corporate administrative functions are centralized; 

(b) key contracts, including, among others, major customer service agreements, are negotiated at the corporate 

level and created in Canada; 

(c) the Chief Executive Officer and Chief Financial Officer ofCII, who are also directors, trustees and/or officers 
of other entities in the Cinram Group, are based in Canada; 

(d) meetings of the board of trustees and board of directors typically take place in Canada; 

(e) pricing decisions for entities in the Cinram Group are ultimately made by the Chief Executive Officer and 

Chief Financial Officer in Toronto, Ontario; 

(f) cash management functions for Cinram's North American entities, including the administration ofCinram's 

accounts receivable and accounts payable, are managed from Cinram's head office in Toronto, Ontario; 

(g) although certain bookkeeping, invoicing and accounting functions are performed locally, corporate 

accounting, treasury, financial reporting, financial planning, tax planning and compliance, insurance 

procurement services and internal audits are managed at a consolidated level in Toronto, Ontario; 

(h) information technology, marketing, and real estate services are provided by CII at the head office in 
Toronto, Ontario; 

(i) with the exception of routine maintenance expenditures, all capital expenditure decisions affecting the 
Cinram Group are managed in Toronto, Ontario; 

(j) new business development initiatives are centralized and managed from Toronto, Ontario; and 

(k) research and development functions for the Cinram Group are corporate-level activities centralized 

at Toronto, Ontario, including the Cinram Group's corporate-level research and development budget and 
strategy. 

41 Counsel submits that the CCAA Parties are highly dependent upon the critical business functions performed on 

their behalf from Cinram's head office in Toronto and would not be able to function independently without significant 

disruptions to their operations. 

42 The above comments with respect to the COMI are provided for informational purposes only. This court clearly 

recognizes that it is the function ofthe receiving court- in this case, the United States Bankruptcy Court for the District 

of Delaware- to make the determination on the location of the COMI and to determine whether this CCAA proceeding 
is a "foreign main proceeding" for the purposes of Chapter 15. 
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43 In the result, I am satisfied that the Applicants meet all of the qualifications established for relief under the CCAA 
and I have signed the Initial Order in the form submitted, which includes approvals of the Charges referenced in the 
Initial Order. 

Schedule "A" 

Additional Applicants 

Cinram International General Partner Inc. 

Cinram International ULC 

1362806 Ontario Limited 

Cinram (U.S.) Holdings Inc. 

Cinram, Inc. 

IHC Corporation 

Cinram Manufacturing LLC 

Cinram Distribution LLC 

Cinram Wireless LLC 

Cinram Retail Services, LLC 

One K Studios, LLC 

Schedule "B" 
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Graphic 1 

Schedule "C" 

A. The Applicants Are "Debtor Companies" to Which the CCAA Applies 

41. The CCAA applies in respect of a "debtor company" (including a foreign company having assets or doing business 
in Canada) or "affiliated debtor companies" where the total of claims against such company or companies exceeds $5 
million. 

CCAA, Section 3( 1 ). 

42. The Applicants are eligible for protection under the CCAA because each is a "debtor company" and the total of the 
claims against the Applicants exceeds $5 million. 

(1) The Applicants are Dehtm· Companies 

43. The terms "company" and "debtor company" are defined in Section 2 of the CCAA as follows: 

"company" means any company, corporation or legal person incorporated by or under an Act of Parliament or of 
the legislature of a province and any incorporated company having assets or doing business in Canada, wherever 
incorporated, and any income trust, but does not include banks, authorized foreign banks within the meaning of 
section 2 of the Bank Act, railway or telegraph companies, insurance companies and companies to which the Trust 

and Loan Companies Act applies. 

"debtor company" means any company that: 
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(a) is bankrupt or insolvent; 

(b) has committed an act of bankruptcy within the meaning of the Bankruptcy and Insolvency Act or is deemed 
insolvent within the meaning of the Winding-Up and Restructuring Act, whether or not proceedings in respect 
of the company have been taken under either of those Acts; 

(c) has made an authorized assignment or against which a receiving order has been made under the Bankruptcy 

and Insolvency Act; or 

(d) is in the course of being wound up under the Winding-Up and Restructuring Act because the company is 
insolvent. 

CCAA, Section 2 ("company" and "debtor company"). 

44. The Applicants are debtor companies within the meaning of these definitions. 

(2) The Applicants are "companies" 

45. The Applicants are "companies" because: 

a. with respect to the Canadian Applicants, each is incorporated pursuant to federal or provincial legislation or, in 
the case of Cinram Fund and CII Trust, is an income trust; and 

b. with respect to the U.S. Applicants, each is an incorporated company with certain funds in bank accounts in 
Canada opened in May 2012 and therefore each is a company having assets or doing business in Canada. 

Be11Affidavitatparas.4, 80, 84, 86, 91, 94, 98,102, 105, 108,111, 114, 117,120, 123,212;ApplicationRecord, Tab2. 

46. The test for "having assets or doing business in Canada" is disjunctive, such that either "having assets" in Canada 
or "doing business in Canada" is sufficient to qualify an incorporated company as a "company" within the meaning of 
theCCAA. 

47. Having only nominal assets in Canada, such as funds on deposit in a Canadian bank account, brings a foreign 
corporation within the defmition of"company". In order to meet the threshold statutory requirements of the CCAA, an 
applicant need only be in technical compliance with the plain words of the CCAA. 

Canwest Global Communications Corp., Re (2009), 59 C.B.R. (5th) 72 (Ont. S.C.J. [Commercial List]) at para. 30 
[Canwest Global]; Book of Authorities of the Applicants ("Book of Authorities"), Tab 1. 

Global Light Telecommunications Inc., Re (2004), 2 C.B.R. (5th) 210 (B.C. S.C.) at para. 17 [Global Light]; Book 
of Authorities, Tab 2. 

48. The Courts do not engage in a quantitative or qualitative analysis of the assets or the circumstances in which the 
assets were created. Accordingly, the use of "instant" transactions immediately preceding a CCAA application, such as 
the creation of "instant debts" or "instant assets" for the purposes of bringing an entity within the scope of the CCAA, 
has received judicial approval as a legitimate device to bring a debtor within technical requirements of the CCAA. 

Global Light Telecommunications Inc., Re, supra at para. 17; Book of Authorities, Tab 2. 

Cadillac Fairview Inc., Re (1995), 30 C.B.R. (3d) 29 (Ont. Gen. Div. [Commercial List]) at paras. 5-6; Book of 
Authorities, Tab 3. 
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Nova Metal Products Inc. v. Comiskey (Trustee of) (1990), 1 O.R. (3d) 289 (Ont. C.A.) at paras. 74, 83; Book of 
Authorities, Tab 4. 

( 3) The Applicants are insolvent 

49. The Applicants are "debtor companies" as defined in the CCAA because they are companies (as set out above) and 
they are insolvent. 

50. The insolvency of the debtor is assessed as of the time of filing the CCAA application. The CCAA does not define 
insolvency. Accordingly, in interpreting the meaning of "insolvent", courts have taken guidance from the definition of 
"insolvent person" in Section 2(1) of the Bankruptcy and Insolvency Act (the "BIA''), which defines an "insolvent person" 
as a person (i) who is not bankrupt; and (ii) who resides, carries on business or has property in Canada; (iii) whose 
liabilities to creditors provable as claims under the BIA amount to one thousand dollars; and (iv) who is "insolvent" 
under one of the following tests: 

a. is for any reason unable to meet his obligations as they generally become due; 

b. has ceased paying his current obligations in the ordinary course of business as they generally become due; or 

c. the aggregate of his property is not, at a fair valuation, sufficient, or if disposed of at a fairly conducted sale under 
legal process, would not be sufficient to enable payment of all his obligations, due and accruing due. 

BIA, Section 2 ("insolvent person"). 

Stelco Inc., Re (2004), 48 C.B.R. (4th) 299 (Ont. S.C.J. [Commercial List]); leave to appeal to C.A. refused [2004] 
O.J. No. 1903 (Ont. C.A.); leave to appeal to S.C. C. refused [2004] S.C.C.A. No. 336 (S.C.C.), at para.4 [Stelco]; 

Book of Authorities, Tab 5. 

51. These tests for insolvency are disjunctive. A company satisfying any one of these tests is considered insolvent for 
the purposes of the CCAA. 

Stelco Inc., Re, supra at paras. 26 and 28; Book of Authorities, Tab 5. 

52. A company is also insolvent for the purposes of the CCAA if, at the time of filing, there is a reasonably foreseeable 
expectation that there is a looming liquidity condition or crisis that would result in the company being unable to pay its 
debts as they generally become due if a stay of proceedings and ancillary protection are not granted by the court. 

Stelco Inc., Re, supra at para. 40; Book of Authorities, Tab 5. 

53. The Applicants meet both the traditional test for insolvency under the BIA and the expanded test for insolvency 
based on a looming liquidity condition as a result of the following: 

a. The Applicants are unable to comply with certain financial covenants under the Credit Agreements and have 
entered into a series of waivers with their lenders from December 2011 to June 30, 2012. 

b. Were the Lenders to accelerate the amounts owing under the Credit Agreements, the Borrowers and the other 
Applicants that are Guarantors under the Credit Agreements would be unable to meet their debt obligations. Cinram 
Fund would be the ultimate parent of an insolvent business. 

d. The Applicants have been unable to repay or refinance the amounts owing under the Credit Agreements or find 
an out-of-court transaction for the sale of the Cimam Business with proceeds that equal or exceed the amounts 
owing under the Credit Agreements. 

---------------------------------- ------------------------------
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e. Reduced revenues and EBITDA and increased borrowing costs have significantly impaired Cinram's ability to 
service its debt obligations. There is no reasonable expectation that Cinram will be able to service its debt load in 
the short to medium term given forecasted net revenues and EBITDA for the remainder offiscal2012 and for fiscal 

2013 and 2014. 

f. The decline in revenues and EBITDA generated by the Cinram Business has caused the value of the Cinram 
Business to decline. As a result, the aggregate value of the Property, taken at fair value, is not sufficient to allow for 
payment of all of the Applicants' obligations due and accruing due. 

g. The Cash Flow Forecast indicates that without additional funding the Applicants will exhaust their available 
cash resources and will thus be unable to meet their obligations as they become due. 

Bell Affidavit, paras. 23, 179-181, 183, 197-199; Application Record, Tab 2. 

( 4) The Applicants are affiliated companies with claims outstanding in excess of $5 millio11 

54. The Applicants are affiliated debtor companies with total claims exceeding 5 million dollars. Therefore, the CCAA 
applies to the Applicants in accordance with Section 3(1). 

55. Affiliated companies are defined in Section 3(2) of the CCAA as follows: 

a. companies are affiliated companies if one of them is the subsidiary of the other or both are subsidiaries of the 

same company or each is controlled by the same person; and 

b. two companies are affiliated with the same company at the same time are deemed to be affiliated with each other. 

CCAA, Section 3(2). 

56. en, en Trust and all of the entities listed in Schedule "A" hereto are indirect, wholly owned subsidiaries ofCinram 
Fund; thus, the Applicants are "affiliated companies" for the purpose of the CCAA. 

Bell Affidavit, paras. 3, 71; Application Record, Tab 2. 

57. All of the CCAA Parties (except for the Fund Entities) are each a Borrower and/or Guarantor under the Credit 
Agreements. As at March 31, 2012 there was approximately $252 million of aggregate principal amount outstanding 
under the First Lien Credit Agreement (plus approximately $12 million in letter of credit exposure) and approximately 
$12 million of aggregate principal amount outstanding under the Second Lien Credit Agreement. The total claims against 

the Applicants far exceed $5 million. 

Bell Affidavit, paras. 75; Application Record, Tab 2. 

B. The Relief is Available under The CCAA and Consistent with the Purpose and Policy of the CCAA 

( 1) The CCAA is Flexible, Remedial Legislation 

58. The CCAA is remedial legislation, intended to facilitate compromises and arrangements between companies and their 
creditors as an alternative to bankruptcy. In particular during periods of financial hardship, debtors turn to the Court 
so that the Court may apply the CCAA in a flexible manner in order to accomplish the statute's goals. The Court should 
give the CCAA a broad and liberal interpretation so as to encourage and facilitate successful restructurings whenever 

possible. 

·- -- ·---------------------· -- - - -
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Nova Metal Products Inc. v. Comiskey (Trustee of) , supra at paras. 22 and 56-60; Book of Authorities, Tab 4. 
Lehndorff General Partner Ltd., Re (1993), 17 C.B.R. (3d) 24 (Ont. Gen. Div. [Commercial List]) at para. 5; Book 
of Authorities, Tab 6. 

Hongkong Bank of Canada v. Chef Ready Foods Ltd (1990), 4 C.B.R. (3d) 311 (B.C. C.A.), at pp. 4 and 7; Book 
of Authorities, Tab 7. 

59. On numerous occasions, courts have held that Section ll of the CCAA provides the courts with a broad and liberal 
power, which is at their disposal in order to achieve the overall objective of the CCAA. Accordingly, an interpretation 
of the CCAA that facilitates restructurings accords with its purpose. 

Sulphur Corp. of Canada Ltd, Re (2002), 35 C.B.R. (4th) 304 (Alta. Q.B.) ("Sulphur") at para. 26; Book of 
Authorities, Tab 8. 

60. Given the nature and purpose of the CCAA, this Honourable Court has the authority and jurisdiction to depart from 
the Model Order as is reasonable and necessary in order to achieve a successful restructuring. 

(2) The Stay of Proceedings Against Non-Applicants is Appropriate 

61. The relief sought in this application includes a stay of proceedings in favour of Cinram LP and the Applicants' 
direct and indirect subsidiaries that are also party to an agreement with an Applicant (whether as surety, guarantor or 
otherwise) (each, a "Subsidiary Counterparty"), including any contract or credit agreement. It is just and reasonable to 
grant the requested stay of proceedings because: 

a. the Cinram Business is integrated among the Applicants, Cinram LP and the Subsidiary Counterparties; 

b. if any proceedings were commenced against Cinram LP, or if any of the third parties to such agreements were 
to commence proceedings or exercise rights and remedies against the Subsidiary Counterparties, this would have 
a detrimental effect on the Applicants' ability to restructure and implement the Proposed Transaction and would 
lead to an erosion of value of the Cinram Business; and 

c. a stay of proceedings that extends to Cinram LP and the Subsidiary Counterparties is necessary in order to 
maintain stability with respect to the Cinram Business and maintain value for the benefit of the Applicants' 
stakeholders. 

Bell Affidavit, paras. 185-186; Application Record, Tab 2. 

62. The purpose of the CCAA is to preserve the status quo to enable a plan of compromise to be prepared, filed and 
considered by the creditors: 

In the interim, a judge has great discretion under the CCAA to make order so as to effectively maintain the status 
quo in respect of an insolvent company while it attempts to gain the approval of its creditors for the proposed 
compromise or arrangement which will be to the benefit of both the company and its creditors. 

Lehndorff General Partner Ltd, Re, supra at para. 5; Book of Authorities, Tab 6. Canwest Global Communications 
Corp., Re, supra at para. 27; Book of Authorities, Tab l. 

CCAA. Section 11. 

63. The Court has broad inherent jurisdiction to impose stays of proceedings that supplement the statutory provisions of 
Section II of the CCAA, providing the Court with the power to grant a stay of proceedings where it is just and reasonable 
to do so, including with respect to non-applicant parties. 
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LehndorffGeneral Partner Ltd., Re, supra at paras. 5 and 16; Book of Authorities, Tab 6. 

T Eaton Co., Re (1997), 46 C.B.R. (3d) 293 (Ont. Gen. Div.) at para. 6; Book of Authorities, Tab 9. 

64. The Courts have found it just and reasonable to grant a stay of proceedings against third party non-applicants in 

a number of circumstances, including: 

a. where it is important to the reorganization process; 

b. where the business operations of the Applicants and the third party non-applicants are intertwined and the third 
parties are not subject to the jurisdiction of the CCAA, such as partnerships that do not qualify as "companies" 

within the meaning of the CCAA; 

c. against non-applicant subsidiaries of a debtor company where such subsidiaries were guarantors under the note 

indentures issued by the debtor company; and 

d. against non-applicant subsidiaries relating to any guarantee, contribution or indemnity obligation, liability or 
claim in respect of obligations and claims against the debtor companies. 

Woodwards Ltd., Re (1993}, 17 C.B.R. (3d) 236 (B.C. S.C.) at para. 31; Book of Authorities, Tab 10. Lehndorff 
General Partner Ltd., Re, supra at para. 21; Book of Authorities, Tab 6. 

Canwest Global Communications Corp., Re, supra at paras. 28 and 29; Book of Authorities, Tab 1. 

Sino-Forest Corp., Re, 2012 ONSC 2063 (Ont. S.C.J. [Commercial List]) at paras. 5, 18, and 31; Book of Authorities, 
Tab 11. 

Re MAAX Corp, Initial Order granted June 12, 2008, Montreal 500-11-033561-081, (Que. Sup. Ct. [Commercial 
Division]) at para. 7; Book of Authorities, Tab 12. 

65. The Applicants submit the balance of convenience favours extending the relief in the proposed Initial Order to 
Cinram LP and the Subsidiary Counterparties. The business operations of the Applicants, Cinram LP and the Subsidiary 
Counterparties are intertwined and the stay of proceedings is necessary to maintain stability and value for the benefit 
of the Applicants' stakeholders, as well as allow an orderly, going-concern sale of the Cinram Business as an important 
component of its reorganization process. 

( 3) Entitlement to Make Pre-Filing Payments 

66. To ensure the continued operation of the CCAA Parties' business and maximization of value in the interests of 
Cinrarn's stakeholders, the Applicants seek authorization (but not a requirement) for the CCAA Parties to make 
certain pre-filing payments, including: (a) payments to employees in respect of wages, benefits, and related amounts; 
(b) payments to suppliers and service providers critical to the ongoing operation of the business; (c) payments and the 
application of credits in connection with certain existing customer programs; and (d) intercompany payments among the 
Applicants related to intercompany loans and shared services. Payments will be made with the consent of the Monitor 
and, in certain circumstances, with the consent of the Agent. 

67. There is ample authority supporting the Court's general jurisdiction to permit payment of pre-filing obligations to 
persons whose services are critical to the ongoing operations of the debtor companies. This jurisdiction ofthe Court is not 
ousted by Section 11.4 of the CCAA, which became effective as part of the 2009 amendments to the CCAA and codified 
the Court's practice of declaring a person to be a critical supplier and granting a charge on the debtor's property in favour 
of such critical supplier. As noted by Pepall J. in Canwest Global Communications Corp., Re, the recent amendments, 
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including Section 11.4, do not detract from the inherently flexible nature of the CCAA or the Court's broad and inherent 
jurisdiction to make such orders that will facilitate the debtor's restructuring of its business as a going concern. 

Canwest Global Communications Corp., Re supra, at paras. 41 and 43; Book of Authorities, Tab 1. 

68. There are many cases since the 2009 amendments where the Courts have authorized the applicants to pay certain pre
filing amounts where the applicants were not seeking a charge in respect of critical suppliers. In granting this authority, 
the Courts considered a number of factors, including: 

a. whether the goods and services were integral to the business of the applicants; 

b. the applicants' dependency on the uninterrupted supply of the goods or services; 

c. the fact that no payments would be made without the consent of the Monitor; 

d. the Monitor's support and willingness to work with the applicants to ensure that payments to suppliers in respect 
of pre-filing liabilities are minimized; 

e. whether the applicants had sufficient inventory of the goods on hand to meet their needs; and 

f. the effect on the debtors' ongoing operations and ability to restructure if they were unable to make pre-filing 
payments to their critical suppliers. 

Canwest Global Communications Corp., Re supra, at para. 43; Book of Authorities, Tab L 

Brainhunter Inc., Re, [2009] O.J. No. 5207 (Ont. S.C.J. [Commercial List]) at para. 21 [Brainhunter]; Book of 
Authorities, Tab 13. 

Priszm Income Fund, Re (2011), 75 C.B.R. (5th) 213 (Ont. S.C.J.) at paras. 29-34; Book of Authorities, Tab 14. 

69. The CCAA Parties rely on the efficient and expedited supply of products and services from their suppliers and service 
providers in order to ensure that their operations continue in an efficient manner so that they can satisfy customer 
requirements. The CCAA Parties operate in a highly competitive environment where the timely provision of their 
products and services is essential in order for the company to remain a successful player in the industry and to ensure 
the continuance of the Cinram Business. The CCAA Parties require flexibility to ensure adequate and timely supply of 
required products and to attempt to obtain and negotiate credit terms with its suppliers and service providers. In order 
to accomplish this, the CCAA Parties require the ability to pay certain pre-filing amounts and post-filing payables to 
those suppliers they consider essential to the Cinram Business, as approved by the Monitor. The Monitor, in determining 
whether to approve pre-filing payments as critical to the ongoing business operations, will consider various factors, 
including the above factors derived from the caselaw. 

Bell Affidavit, paras. 226, 228, 230; Application Record, Tab 2. 

70. In addition, the CCAA Parties' continued compliance with their existing customer programs, as described in the 
Bell Affidavit, including the payment of certain pre-filing amounts owing under certain customer programs and the 
application of certain credits granted to customers pre-filing to post-filing receivables, is essential in order for the CCAA 
Parties to maintain their customer relationships as part of the CCAA Parties' going concern business. 

Bell Affidavit, paras. 234; Application Record, Tab 2. 

71. Further, due to the operational integration of the businesses of the CCAA Parties, as described above, there is a 
significant volume of financial transactions between and among the Applicants, including, among others, charges by an 
Applicant providing shared services to another Applicant of intercompany accounts due from the recipients of those 
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services, and charges by a Applicant that manufactures and furnishes products to another Applicant of inter-company 
accounts due from the receiving entity. 

Bell Affidavit, paras. 225; Application Record, Tab 2. 

72. Accordingly, the Applicants submit that it is appropriate in the present circumstances for this Honourable Court 
to exercise its jurisdiction and grant the CCAA Parties the authority to make the pre-filing payments described in the 
proposed Initial Order subject to the terms therein. 

( 4) The Charges Are Appropriate 

73. The Applicants seek approval of certain Court-ordered charges over their assets relating to their DIP Financing 
(defined below), administrative costs, indemnification of their trustees, directors and officers, KERP and Support 
Agreement. The Lenders and the Administrative Agent under the Credit Agreements, the senior secured facilities that 
will be primed by the charges, have been provided with notice of the within Application. The proposed Initial Order does 
not purport to give the Court-ordered charges priority over any other validly perfected security interests. 

(A) DIP Lenders' Charge 

74. In the proposed Initial Order, the Applicants seek approval of the DIP Credit Agreement providing a debtor-in
possession term facility in the principal amount of$15 million (the "DIP Financing"), to be secured by a charge over all 
of the assets and property of the Applicants that are Borrowers and/or Guarantors under the Credit Agreements (the 
"Charged Property") ranking ahead of all other charges except the Administration Charge. 

75. Section 11.2 of the CCAA expressly provides the Court the statutory jurisdiction to grant a debtor-in-possession 
("DIP") financing charge: 

11.2(1) Interim financing- On application by a debtor company and on notice to the secured creditors who are likely 
to be affected by the security or charge, a court may make an order declaring that all or part of the company's 
property is subject to a security or charge - in an amount that the court considers appropriate - in favour of a 
person specified in the order who agrees to lend to the company an amount approved by the court as being required 
by the company, having regard to its cash-flow statement. The security or charge may not secure an obligation that 
exists before the order is made. 

11.2(2) Priority - secured creditors- The court may order that the security or charge rank in priority over the 
claim of any secured creditor of the company. 

Timminco Ltd., Re, 211 A.C.W.S. (3d) 881 (Ont. S.C.J. [Commercial List]) [2012 CarswellOnt 1466] at para. 31; 
Book of Authorities, Tab 15. CCAA, Section 11.2( I) and (2). 

76. Section 11.2 of the CCAA sets out the following factors to be considered by the Court in deciding whether to grant 
a DIP financing charge: 

11.2(4) Factors to be considered - In deciding whether to make an order, the court is to consider, among other 

things, 

(a) the period during which the company is expected to be subject to proceedings under this Act; 

(b) how the company's business and financial affairs are to be managed during the proceedings; 

(c) whether the company's management has the confidence of its major creditors; 

(d) whether the loan would enhance the prospects of a viable compromise or arrangement being made in respect 
of the company; 
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(e) the nature and value of the company's property; 

(f) whether any creditor would be materially prejudiced as a result of the security or charge; and 

(g) the monitor's report referred to in paragraph 23(1)(b), if any. 

CCAA, Section 11.2(4). 

77. The above list of factors is not exhaustive, and it may be appropriate for the Court to consider additional factors 
in determining whether to grant a DIP financing charge. For example, in circumstances where funds to be borrowed 
pursuant to a DIP facility were not expected to be immediately necessary, but applicants' cash flow statements projected 
the need for additiona1liquidity, the Court in granting the requested DIP charge considered the fact that the applicants' 
ability to borrows funds that would be secured by a charge would help retain the confidence of their trade creditors, 
employees and suppliers. 

Canwest Publishing Inc./Publications Canwest Inc., Re (2010), 63 C.B.R. (5th) 115 (Ont. S.C.J. [Commercial List]) 
at paras. 42-43 [Canwest Publishing]; Book of Authorities, Tab 16. 

78. Courts in recent cross-border cases have exercised their broad power to grant charges to DIP lenders over the assets 
of foreign applicants. In many of these cases, the debtors have commenced recognition proceedings under Chapter 15. 

Re Catalyst Paper Corporation, Initial Order granted on January 31, 2012, Court File No. S-120712 (B.C.S.C.) 
[Catalyst Paper]; Book of Authorities, Tab 17. 

Angiotech, supra, Initial Order granted on January 28, 2011, Court File No. S-110587; Book of Authorities, Tab 18 

Fraser Papers Inc., Re [2009 CarswellOnt 3658 (Ont. S.C.J. [Commercial List])], Initial Order granted on June 18, 
2009, Court File No. CV-09-8241-00CL; Book of Authorities, Tab 19. 

79. As noted above, pursuant to Section 11.2(1) of the CCAA, a DIP financing charge may not secure an obligation that 
existed before the order was made. The requested DIP Lenders' Charge will not secure any pre-filing obligations. 

80. The following factors support the granting of the DIP Lenders' Charge, many of which incorporate the considerations 
enumerated in Section 11.2(4) listed above: 

a. the Cash Flow Forecast indicates the Applicants will need additional liquidity afforded by the DIP Financing in 
order to continue operations through the duration of these proposed CCAA Proceedings; 

b. the Cinram Business is intended to continue to operate on a going concern basis during these CCAA Proceedings 
under the direction of the current management with the assistance of the Applicants' advisors and the Monitor; 

c. the DIP Financing is expected to provide the Applicants with sufficient liquidity to implement the Proposed 
Transaction through these CCAA Proceedingsand implement certain operational restructuring initiatives, which 
will materially enhance the likelihood of a going concern outcome for the Cinram Business; 

d. the nature and the value of the Applicants' assets as set out in their consolidated financial statements can support 
the requested DIP Lenders' Charge; 

e. members of the Steering Committee under the First Lien Credit Agreement, who are senior secured creditors of 
the Applicants, have agreed to provide the DIP Financing; 

f. the proposed DIP Lenders have indicated that they will not provide the DIP Financing if the DIP Lenders' Charge 
is not approved; 
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g. the DIP Lenders' Charge will not secure any pre-filing obligations; 

h. the senior secured lenders under the Credit Agreements affected by the charge have been provided with notice 
of these CCAA Proceedings; and 

i. the proposed Monitor is supportive of the DIP Facility, including the DIP Lenders' Charge. 

Bell Affidavit, paras. 199-202, 205-208; Application Record, Tab 2. 

(B) Administration Charge 

81. The Applicants seek a charge over the Charged Property in the amount of CAD$3.5 million to secure the fees 
of the Monitor and its counsel, the Applicants' Canadian and U.S. counsel, the Applicants' Investment Banker, the 
Canadian and U.S. Counsel to the DIP Agent, the DIP Lenders, the Administrative Agent and the Lenders under the 
Credit Agreements, and the financial advisor to the DIP Lenders and the Lenders under the Credit Agreements (the 
"Administration Charge"). This charge is to rank in priority to all of the other charges set out in the proposed Initial 
Order. 

82. Prior to the 2009 amendments, administration charges were granted pursuant to the inherent jurisdiction of the Court. 
Section 11.52 of the CCAA now expressly provides the court with the jurisdiction to grant an administration charge: 

11.52(1) Court may order security or charge to cover certain costs 

On notice to the secured creditors who are likely to be affected by the security or charge, the court may make an 
order declaring that all or part of the property of a debtor company is subject to a security or charge-in an amount 
that the court considers appropriate - in respect of the fees and expenses of 

(a) the monitor, including the fees and expenses of any financial, legal or other experts engaged by the monitor 
in the performance of the monitor's duties; 

(b) any financial, legal or other experts engaged by the company for the purpose of proceedings under this 
Act; and 

(c) any financial, legal or other experts engaged by any other interested person if the court is satisfied that the 
security or charge is necessary for their effective participation in proceedings under this Act. 

11.52(2) Priority 

The court may order that the security or charge rank in priority over the claim of any secured creditor of the 

company. 

CCAA, Section 11.52(1) and (2). 

82. Administration charges were granted pursuant to Section 11.52 in, among other cases, Timminco Ltd., Re, Canwest 

Global Communications Corp., Re and Canwest Publishing Inc./Publications Canwest Inc., Re. 

Canwest Global Communications Corp., Re, supra; Book of Authorities, Tab I. 

Canwest Publishing, supra; Book of Authorities, Tab 16. 

Timminco Ltd., Re, 2012 ONSC 106 (Ont. S.C.J. [Commercial List]) [Timminco]; Book of Authorities, Tab 20. 

84. In Canwest Publishing, the Court noted Section 11.52 does not contain any specific criteria for a court to consider 
in granting an administration charge and provided a list of non-exhaustive factors to consider in making such an 
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assessment. These factors were also considered by the Court in Timminco. The list of factors to consider in approving 
an administration charge include: 

a. the size and complexity of the business being restructured; 

b. the proposed role of the beneficiaries of the charge; 

c. whether there is unwarranted duplication of roles; 

d. whether the quantum of the proposed charge appears to be fair and reasonable; 

e. the position of the secured creditors likely to be affected by the charge; and 

f. the position of the Monitor. 

Canwest Publishing supra, at para. 54; Book of Authorities, Tab 16. 

Timminco, supra, at paras. 26-29; Book of Authorities, Tab 20. 

85. The Applicants submit that the Administration Charge is warranted and necessary, and that it is appropriate in the 
present circumstances for this Honourable Court to exercise its jurisdiction and grant the Administration Charge, given: 

a. the proposed restructuring of the Cinram Business is large and complex, spanning several jurisdictions across 
North America and Europe, and will require the extensive involvement of professional advisors; 

b. the professionals that are to be beneficiaries of the Administration Charge have each played a critical role in the 
CCAA Parties' restructuring efforts to date and will continue to be pivotal to the CCAA Parties' ability to pursue 
a successful restructuring going forward, including the Investment Banker's involvement in the completion of the 
Proposed Transaction; 

c. there is no unwarranted duplication of roles; 

d. the senior secured creditors affected by the charge have been provided with notice of these CCAA Proceedings; 
and 

e. the Monitor is in support of the proposed Administration Charge. 

Bell Affidavit, paras. 188, 190; Application Record, Tab 2. 

(C) Directors' Charge 

86. The Applicants seek a Directors' Charge in an amount of CAD$13 over the Charged Property to secure their 
respective indemnification obligations for liabilities imposed on the Applicants' trustees, directors and officers (the 
"Directors and Officers"). The Directors' Charge is to be subordinate to the Administration Charge and the DIP Lenders' 
Charge but in priority to the KERP Charge and the Consent Consideration Charge. 

87. Section 11.51 of the CCAA affords the Court the jurisdiction to grant a charge relating to directors' and officers' 
indemnification on a priority basis: 

11.51(1) Security o1· charge relating to director's indemnification 

On application by a debtor company and on notice to the secured creditors who are likely to be affected by the 
security or charge - in an amount that the court considers appropriate - in favour of any director or officer of 
the company to indemnify the director or officer against obligations and liabilities that they may incur as a director 
or officer of the company after the commencement of proceedings under this Act. 
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11.51(2) Priority 

The court may order that the security or charge rank in priority over the claim of any secured creditors of the 
company 

11.51 (3) Restriction - indemnification insurance 

The court may not make the order if in its opinion the company could obtain adequate indemnification insurance 
for the director or officer at a reasonable cost. 

11.51(4) Negligence, misconduct or fault 

The court shall make an order declaring that the security or charge does not apply in respect of a specific obligation 
or liability incurred by a director or officer if in its opinion the obligation or liability was incurred as a result of 
the director's or officer's gross negligence or wilful misconduct or, in Quebec, the director's or officer's gross or 
intentional fault. 

CCAA, Section 11.51. 

88. The Court has granted director and officer charges pursuant to Section 11.51 in a number of cases. In Canwest Global 

Communications Corp., Re, the Court outlined the test for granting such a charge: 

I have already addressed the issue of notice to affected secured creditors. I must also be satisfied with the amount 
and that the charge is for obligations and liabilities the directors and officers may incur after the commencement of 
proceedings. It is not to extend to coverage of wilful misconduct or gross negligence and no order should be granted 
if adequate insurance at a reasonable cost could be obtained. 

Canwest Global Communications Corp., Re, supra at paras 46-48; Book of Authorities, Tab 1. 

Canwest Publishing, supra at paras. 56-57; Book of Authorities, Tab 16. 

Timminco, supra at paras. 30-36; Book of Authorities, Tab 20. 

89. The Applicants submit that the D&O Charge is warranted and necessary, and that it is appropriate in the present 
circumstances for this Honourable Court to exercise its jurisdiction and grant the D&O Charge in the amount of CAD 
$13 million, given: 

a. the Directors and Officers of the Applicants may be subject to potential liabilities in connection with these CCAA 
proceedings with respect to which the Directors and Officers have expressed their desire for certainty with respect 
to potential personal liability if they continue in their current capacities; 

b. renewal of coverage to protect the Directors and Officers is at a significantly increased cost due to the imminent 
commencement of these CCAA proceedings; 

c. the Directors' Charge would cover obligations and liabilities that the Directors and Officers, as applicable, may 
incur after the commencement of these CCAA Proceedings and is not intended to cover wilful misconduct or gross 
negligence; 

d. the Applicants require the continued support and involvement of their Directors and Officers who have been 
instrumental in the restructuring efforts of the CCAA Parties to date; 

e. the senior secured creditors affected by the charge have been provided with notice ofthese CCAA proceedings; and 
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f. the Monitor is in support of the proposed Directors' Charge. 

Bell Affidavit, paras. 249, 250, 254-257; Application Record, Tab 2. 

(D) KERP Charge 

90. The Applicants seek a KERP Charge in an amount of CAD$3 million over the Charged Property to secure the KERP 
Retention Payments, KERP Transaction Payments and Aurora KERP Payments payable to certain key employees of 
the CCAA Parties crucial for the CCAA Parties' successful restructuring. 

91. The CCAA is silent with respect to the granting of KERP charges. Approval of a KERP and a KERP charge are 
matters within the discretion of the Court. The Court in Grant Forest Products Inc., Re [2009 CarswellOnt 4699 (Ont. 
S.C.J. [Commercial List])] considered a number of factors in determining whether to grant a KERP and a KERP charge, 
including: 

a. whether the Monitor supports the KERP agreement and charge (to which great weight was attributed); 

b. whether the employees to which the KERP apJ!Iies would consider other employment options if the KERP 
agreement were not secured by the KERP charge; 

c. whether the continued employment of the employees to which the KERP applies is important for the stability of 
the business and to enhance the effectiveness of the marketing process; 

d. the employees' history with and knowledge of the debtor; 

e. the difficulty in finding a replacement to fulfill the responsibilities of the emP.loyees to which the KERP applies; 

f. whether the KERP agreement and charge were approved by the board of directors, including the independent 
directors, as the business judgment of the board should not be ignored; 

g. whether the KERP agreement and charge are supported or consented to by secured creditors of the debtor; and 

h. whether the payments under the KERP are payable UP.On the completion of the restructuring process. 

Grant Forest Products Inc., Re, 57 C.B.R. (5th) 128 (Ont. S.C.J. [Commercial List]) at para. 8-24 [Grant Forest]; 

Book of Authorities, Tab 21. 

Canwest Publishing Inc./Publications Canwest Inc., Re supra, at aras 59; Book of Authorities, Tab 16. 

Canwest Global Communications CarR., Re suRra, at para. 49; Book of Authorities, Tab 1. 

Timminco Ltd, Re (2012), 95 C.C.P.B. 48 (Ont. S.C.J. [Commercial List]) at paras. 72-75; Book of Authorities, 
Tab 22. 

92. The purpose of a KERP arrangement is to retain key personnel for the duration of the debtor's restructuring process 
and it is logical for compensation under a KERP arrangement to be deferred until after the restructuring process has 
been completed, with "staged bonuses" bemg acceptable. KERP arrangements that do not defer retention payments to 
completion of the restructuring may also be just and fair in the circumstances. 

Grant Forest Products Inc. , Re, supra at para. 22-23; Book of Authorities, Tab 21 . 

93. The Applicants submit that the KERP Charge is warranted and necessary, and that it is appropriate in the present 
circumstances for this Honourable Court to exercise its jurisdiction and grant the KERP Charge in the amount of CAD 
$3 million, given: 
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a. the KERP was developed by Cinram with the principal purpose of providing an incentive to the Eligible 
Employees, the Eligible Officers, and the Aurora Employees to remain with the Cinram Group while the company 
pursued its restructuring efforts; 

b. the Eligible Employees and the Eligible Officers are essential for a restructuring of the Cinram Group and the 
preservation of Cinram's value during. the restructuring process; 

c. the Aurora Employees are essential for an orderly transition of Cinram Distribution's business operations from 
the Aurora facility to its Nashville facility; 

d. it would be detrimental to the restructuring processifCinram were required to find replacements for the Eligible 
Employees, the Eligible Officers and/or theAurora Employees during this critical period; 

e. the KERP, including the KERP Retention Payments, the KERP Transaction Payments and the Aurora KERP 
Payments payable thereunder, not only provides appropriate incentives for the Eligible Employees, the Eligible 
Officers and the Aurora Employees to remain in their current positions, but also ensures that they are properly 
compensated for their assistance in Cinram's restructuring process; · 

f. the senior secured creditors affected by the charge have been provided with notice of these CCAA proceedings; and 

g. the KERP has beeri reviewed and approved by the board of trustees of Cinram Fund and is supported by the 
Monitor. 

Bell Affidavit, paras. 236-239, 245-247; Application Record, Tab 2. 

(E) Consent Consideration Charge 

94. The Applicants request the Consent Consideration Charge over the Charged Property to secure the Early Consent 
Consideration. The Consent Consideration Charge is to be subordinate in priority to the Administration Charge, the 
DIP Lenders' Charge, the Directors' Charge and the KERP Charge. 

95. The Courts have permitted the opportunity to receive consideration for early consent to a restructuring transaction in 
the context of CCAA proceedings payable upon implementation of such restructuring transaction. In Sino-Forest Corp., 

Re, the Court ordered that any noteholder wishing to become a consenting noteholder under the support agreement and 
entitled to early consent consideration was required to execute a joinder agreement to the support agreement prior to the 
applicable consent deadline. Similarly, in these proceedings, lenders under the First Lien Credit Agreement who execute 
the Support Agreement (or a joinder thereto) and thereby agree to support the Proposed Transaction on or before July 
10, 2012, are entitled to Early Consent Consideration earned on consummation of the Proposed Transaction to be paid 
from the net sale proceeds. 

Sino-Forest Corp., Re, supra, Initial Order granted on March 30, 2012, Court File No. CV-12-9667-00CL at para. 
15; Book of Authorities, Tab 23. Bell Affidavit, para. 176; Application Record, Tab 2. 

96. The Applicants submit it is appropriate in the present circumstances for this Honourable Court to exercise its 
jurisdiction and grant the Consent Consideration Charge, given: 

a. the Proposed Transaction will enable the Cinram Business to continue as a going concern and return to a market 
leader in the industry; 

b. Consenting Lenders are only entitled to the Early Consent Consideration if the Proposed Transaction IS 

consummated; and 

------ ·-----------
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c. the Early Consent Consideration is to be paid from the net sale proceeds upon distribution of same in these 

proceedings. 

Bell Affidavit, para. 176; Application Record, Tab 2. 

Entl of Document 

Application granted. 

Copyright rg Thomso11 Reuters Canada Limited or its licensors (excluding individual court documents). All 

rights re~erved. 
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2009 CarswellOnt 1330 
Ontario Superior Court of Justice [Commercial List] 

Nortel Networks Corp., Re 

2009 CarswellOnt 1330, r 2009] O.J. No. 1044, 175 A.C.W.S. (3d) 965 

In the Matter of the Companies' Creditors 
Arrangement Act, R.S.C. 1985, c. C-36, as amended 

And In the Matter of a plan of compromise or arrangement ofNortel Networks Corporation, 
Nortel Networks Limited, Nortel Networks Global Corporation, Nortel Networks 

International Corporation and Nortel Networks Technology Corporation (the "Applicants") 

Application under the Companies' Creditors Arrangement Act, RS.C. 1985, c. C-36, as amended 

MorawetzJ. 

Heard: March 6, 2009 
Judgment: March 12, 2009 

Docket: 09-CL-7950, 09-CL-7951 

Counsel: Derrick Tay, Jennifer Starn for Norte) Networks Corporation, et al 
J. Pasquariello for Monitor, Ernst & Young Inc. 
Jonathan Bell for Informal Group ofNortel Networks Noteholders 
R. Moncur, M. Barrack for Flextronics 
M. Starnino for Pension Benefits Guarantee Fund 
Harvey Chaiton for IBM 
D. Ullman for Verizon Communications Inc. 
Harvey Garman for U.K. Protection Fund, Norte) Networks UK Pension Trust Limited 
Demtrios iokaris for Certain Former Salaried Employees of Norte) Networks 
Alex MacFarlane for U.S. Unsecured Creditors' Committee 

Subject: Insolvency; Corporate and Commercial 

Morawetz J.: 

This motion was heard on March 6, 2009 and the requested relief was granted, with brief reasons to follow. 

2 At the outset of the Norte) proceedings on January 14, 2009, Mr. Tay, on behalf of Norte) Networks Corporation 
(the "Applicants or Nortel"), indicated that the Applicants would be seeking approval of a Key Employee Incentive Plan 
("KElP") and a Key Employee Retention Plan ("KERP"). Such approval was sought on this motion, together with a 
request to approve the Calgary Retention Plan (the "Calgary Retention Plan") providing for retention bonus payments 
promised to employees in connection with the closing of the Westwinds facility. 

3 This motion was not opposed. 

4 The record establishes that the commitment and retention of key employees will be essential to the execution of a 
restructuring of N ortel and the completion of a plan of arrangement. 

5 The KElP applies to certain executives of the Senior Leadership Team ("SLTs") and the Executive Leadership Team 
("ELTs") and the KERP applies to certain other key employees. 
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6 The Monitor reports that these plans have been developed to incent those employees who are: 

(i) absolutely key to the success of the restructuring; and 

(ii) to remain with the Applicants and U.S. Debtors through to the completion of the Canadian and U.S. proceedings 

7 In designing the plans, Norte! obtained independent advice from Mercer (U.S.) Inc. ("Mercer") which included 
benchmarking total direct compensation levels against industry standards in comparing other key employee incentive 
plans approved by the courts in recent comparable North American restructurings. In addition, the Monitor reports 
that Nortel's financial advisor, Lezard Freres & Co., as well as the Monitor were consulted by Nortel throughout the 
development process with respect to the plans and have provided Norte) with appropriate input. 

8 A total of972 employees are eligible for the plans. This represents approximately 5% ofNortel's global workforce 
(excluding employees of the EMEA Filed Entities and the joint venturers). The KElP covers 92 participants, of which, 
29 are employed by the Applicants. The potential dollar value to be paid out under the KElP is approximately $23 
million, of which $6.8 million is allocated to the Canadian Applicants. With respect to the KERP, this plan covers 880 
participants, of which 294 are employed by the Canadian Applicants. The total potential dollar value to be paid out 
under the KERP is approximately $22 million, of which $6.2 million is allocated to the Canadian Applicants. 

9 The awards under both the KElP and the KERP will vest based on the achievement of three milestones, namely, 
achievement of North American objectives; achievement of certain parameters that will result in a leaner and more 
focussed organization; and court-approved confirmation of a plan of restructuring. 

10 The Unsecured Creditors' Committee ("UCC") in the Chapter 11 proceedings has indicated that it supports the 
plans, although such support with respect to the KElP for the SLTs is conditional upon the delivery to the UCC of 
Nortel's 2009 financial projections. 

II Counsel to the Applicants advised that the U.S. Bankruptcy Court has approved the KElP (except as it relates 
to the SLTs) and the KERP. 

12 In order to maintain consistency between Canada and the U.S., the Applicants' motion to approve the KElP 
excludes the SL Ts. The Monitor reports that the Applicants have advised that they intend to request approval of the 
KElP for the SLTs at a future date. 

13 With respect to the Calgary Retention Plan, a decision was made in July 2008 to close the Westwinds facility 
and transfer R & D and global operations to other facilities over a period of 12 months. In July 2008, Nortel developed 
the Calgary Retention Plan that provided for retention payments to be made to those Westwinds facility employees 
who Nortel determined were critical to the successful shutdown of the facility. The Applicants have indicated that the 
maximum cost of the Calgary Retention Plan is estimated to be approximately $727,000 to be paid to 45 employees at 
the time the employees have completed their portion of the project. 

14 I am satisfied that the record establishes that the employees who are covered by the KElP, the KERP and the 
Calgary Retention Plan are key to the operations of Norte) and are sought after by competitors, even given current 
market conditions. 

15 The Monitor has reviewed the details of the Applicants proposed plans and Mercer's analysis and believes that the 
proposed plans provide reasonable compensation in the current situation. 

16 Full details with respect to the plans are contained in the Confidential Report. I have reviewed this Report and agree 
with the submissions of both the Applicants and the Monitor that the Report contains sensitive commercial information 
that would be harmful to the Applicants if it were disclosed in the marketplace. In addition, the Confidential Report 
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contains sensitive personal information relating to Nortel's employees, the disclosure of which, in my view, would be 
harmful. 

17 The Applicants and the Monitor request that the Confidential Report be sealed, pending further order of the court. 
I am satisfied that the test for sealing the Confidential Report, as set out in Sierra Club of Canada v. Canada (Minister 
of Finance), [2002] 2 S.C.R. 522 (S.C.C.)has been satisfied and it is appropriate to grant the sealing order. 

18 I have been satisfied that it is appropriate to approve the plans in question. 

19 An order shall therefore issue approving: 

(i) the KElP except as it relates to the Applicants' employees whose are designated members of the SLT; 

(ii) the KERP; and 

(iii) the Cal&~ Retention Plan 

20 An order shall issue sealing the Confidential Report pending further order of this court. 

End of Document 
------ -----

Copyright«:'! Thomson Reuters Canada Limited or 11' licc:nsors (excluding individual court documents). All 

rights reserved. 
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2014 ONSC 6145 
Ontario Superior Court of Justice 

U.S. Steel Canada Inc., Re 

2014 CarswellOnt 16465, 2014 ONSC 6145, 20 C.B.R. (6th) 116, 247 A.C.W.S. (3d) 266 

In the Matter of the Companies' Creditors 
Arrangement Act, R.S.C. 1985, c. C-36 as Amended 

In the Matter of a Proposed Plan of Compromise or Arrangement with Respect to U.S. Steel Canada Inc. 

H. Wilton-Siegel J. 

Heard: October 8, 2014 
Judgment: October 8, 2014 
Docket: CV-14-1069s-ooCL 

Counsel: R. Paul Steep, Jamey Gage, Heather Meredith for Applicant 
Kevin Zych for Monitor 
Michael Barrack, Robert Thornton, Grant Moffat for United States Steel Corporation and the proposed DIP Lender 
Gale Rubenstein, Robert J. Chadwick, Logan Willis for Her Majesty the Queen in Right of Ontario and the 
Superintendent of Financial Services (Ontario) 
Ken Rosenberg, Lily Harmer for United Steelworkers International Union and the United Steelworkers Union, Local 
8782 
Sharon L.C. White for United Steelworkers Union, Locall005 
Shayne Kukulowicz, Larry Ellis for City of Hamilton 
Steve Weisz, Arjo Shalviri for Caterpillar Financial Services Limited 
S. Michael Citak for Various Trade Creditors 
Kathryn Esaw, Patrick Corney for Independent Electricity System Operator 
Andrew Hatnay for Certain retirees and, for the proposed representative counsel 

Subject: Civil Practice and Procedure; Corporate and Commercial; Insolvency; Employment 

RULING on comeback motion regarding terms of initial order. 

H. Wilton-Siegel J.: 

U.S. Steel Canada Inc. (the "Applicant") brought an application for protection under the Companies' Creditors 

Arrangement Act, R.S.C. 1985, c. C-36 (the "CCAA") on September 16, 2014, and was granted the requested relief 
pursuant to an initial order of Morawetz R.S.J. dated September 16, 2014 (the "Initial Order"). The Initial Order 
contemplated that any interested party, including the Applicant and the Monitor, could apply to this court to vary or 
amend the Initial Order at a comeback motion scheduled for October 6, 2014 (the "Comeback Motion"). 

2 The Comeback Motion was adjourned from October 6, 2014 to October 7, 2014, and further adjourned on that 
date to October 8, 2014. On October 8, 2014, the Court heard various motions of the Applicant and addressed certain 
other additional scheduling matters, indicating that written reasons would follow with respect to the substantive matters 
addressed at the hearing. This endorsement constitutes the Court's reasons with respect to the five substantive matters 
addressed in two orders issued at the hearing. 
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3 In this endorsement, capitalized terms that are not defined herein have the meanings ascribed to them in the Initial 
Order. 

DIP Loan 

4 The Applicant seeks approval of a debtor-in-possession loan facility (the "DIP Loan"), the terms of which are set 
out in an amended and restated DIP facility term sheet dated as of September 16, 2014 (the "Term Sheet") between the 
Applicant and a subsidiary of USS (the "DIP Lender"). 

5 The Term Sheet contemplates a DIP Loan in the maximum amount of $185 million, to be guaranteed by each of 
the present and future, direct or indirect, wholly-owned subsidiaries of the Applicant. The Term Sheet provides for a 
maximum availability under the DIP Loan that varies on a monthly basis to reflect the Applicant's cash flow requirements 
as contemplated in the cash flow projections attached thereto. Advances bear interest at 5% per annum, 7% upon an 
event of default, and are prepayable at any time upon payment of an exit fee of $5.5 million together with the lender's 
fees and costs described below. The Term Sheet provides for a commitment fee in the amount of $3.7 million payable 
out of the first advance. The Applicant is also obligated to pay the lender's legal fees and any costs of realization or 
disbursement pertaining to the DIP Loan and these CCAA proceedings. 

6 The Term Sheet contains a number of affirmative covenants, including compliance with a timetable for the CCAA 
proceedings. The DIP Loan terminates on the earliest to occur of certain events, including: (1) the implementation of a 
compromise or plan of arrangement; (2) the sale of all or substantially all of the Applicant's assets; (3) the conversion 
of the CCAA proceedings into a proceeding under the Bankruptcy and Insolvency Act; (4) December 31, 2015, being the 
end of the proposed restructuring period according to the timetable; and (5) the occurrence of an event of default, at 
the discretion of the DIP lender. 

7 A condition precedent to funding under the DIP Loan is an order of this Court granting a charge in favour of the DIP 
lender (the "DIP Lender's Charge") having priority over all security interests, trusts, liens, charges and encumbrances, 
claims of secured creditors, statutory or otherwise (herein, collectively "Encumbrances") other than the Administration 
Charge (Part 1), the Director's Charge and certain permitted liens set out in the Term Sheet, which include existing and 
future purchase money security interests and certain equipment financing security registrations listed in a schedule to 
the Term Sheet (the "Permitted Priority Liens"). 

8 The terms and conditions ofthe DIP Loan, as set out in the Term Sheet, have been the subject of extensive negotiation 
in the period prior to the hearing of this motion. The DIP Loan is supported by the monitor and USS, and is not opposed 
by any of the other major stakeholders of the Applicant, including the Province of Ontario and the United Steelworkers 
International Union and the United Steelworkers Union, Locals 1005 and 8782 (collectively, the "USW"). 

9 The existence of a financing facility is of critical importance to the Applicant at this time in order to ensure stable 
continuing operations during the CCAA proceedings and thereby to provide reassurance to the Applicant's various 
stakeholders that the Applicant will continue to have the financial resources to pay its suppliers and employees, and to 
carry on its business in the ordinary course. As such, debtor-in-possession financing is a pre-condition to a successful 
restructuring of the Applicant. In particular, the Applicant requires additional financing to build up its raw materials 
inventories prior to the Seaway freeze to avoid the risk of operating disruptions and/or sizeable cost increases during 
the winter months. 

10 The Monitor, who was present during the negotiations regarding the terms of the DIL Loan, the Chief Restructuring 
Officer (the "CRO") and the Financial Advisor to the Applicant have each advised the Court that in their opinion the 
terms of the DIP Loan are reasonable, are consistent with the terms of other debtor-in-possession financing facilities in 
respect of comparable borrowers, and meet the financial requirements of the Applicant. The Monitor has advised in its 
First Report that it does not believe it likely that a superior DIP proposal would have been forthcoming. 
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11 The Court has the authority to approve the DIP Loan under s. 11 of the CCAA. I am satisfied that, for the foregoing 
reasons, it is appropriate to do so in the present circumstances. 

12 The Court also has the authority under s. 11.2 of the CCAA to grant the requested priority of the DIP Lender's 
Charge to secure the DIP Loan. In this regard, s. 11.2(4) of the CCAA sets out a non-exhaustive list of factors to be 
considered by a court in addressing such a motion. In addition, Pepall J. (as she then was) stressed the importance of 
three particular criteria in Canwest Global Communications Corp., Re, 2009 CarswellOnt 6184 (Ont. S.C.J. (Commercial 
List]) at paras. 32-34, [2009) O.J. No. 4286 (Ont. S.C.J. [Commercial List]) [Canwest). In my view, the DIP Lender's 
Charge sought by the Applicant is appropriate based on those factors for the reasons that follow. 

13 First, notice has been given to all of the secured parties likely to be affected, including USS as the only secured 
creditor having a general security interest over all the assets of the Applicant. Notice has also been given broadly to all 
PPSA registrants, various governmental agencies, including environmental agencies and taxing authorities, and to all 
pension and retirement plan beneficiaries pursuant to the process contemplated by the Notice Procedure Order. 

14 Second, the maximum amount of the DIP Loan is appropriate based on the anticipated cash flow requirements of 
the Applicant, as reflected in its cash flow projections for the entire restructuring period, in order to continue to carry 
on its business during the restructuring period. The cash flows to January 30, 2015 are the subject of a favourable report 
of the Monitor in its First Report. 

15 Third, the Applicant's business will continue to be managed by the Applicant's management with the assistance 
of the CRO during the restructuring period. The Applicant's board of directors will continue in place, a majority of 
whom are independent individuals with significant restructuring and steel-industry experience. The Applicant's parent 
and largest creditor, USS, is providing support to the Applicant by providing the DIP Loan through a subsidiary. Equally 
important, the existing operational relationships between the Applicant and USS will continue. 

16 Fourth, for the reasons set out above, the DIP Loan will assist in, and enhance, the restructuring process. 

17 Fifth, the DIP Lender's Charge does not secure any unsecured pre-filing obligations owed to the DIP lender 
or its affiliates. It will not prejudice any of the other parties having security interests in property of the Applicant. In 
particular, the DIP Charge will rank behind the Permitted Priority Liens. Although it will rank ahead of any deemed 
trust contemplated by the Pension Benefits Act, R.S.O. 1990, c. P.8, the DIP Loan contemplates continued payment 
of the pension contributions required under the Pension Agreement dated as of March 31, 2006, as amended by the 
Amendment to Pension Agreement dated October 31, 2007 (collectively, the "Stelco Pension Agreement") and Ontario 
Regulation 99/06 under the Pension Benefits Act (the "Stelco Regulation"). 

18 Based on the foregoing, it is appropriate to grant the DIP Charge having the priority contemplated above. As was 
the case in Timminco Ltd, Re, 2012 ONSC 948 (Ont. S.C.J. [Commercial List]) at paras. 46-47, (Ont. C.A.) [Timminco), 

it is not realistic to conceive of the DIP Loan proceeding in the absence of the DIP Lender's Charge receiving the 
priority being requested on this motion, nor is it realistic to investigate the possibility of third-party debtor-in-possession 
financing without a similar priority. The proposed DIP Loan, subject to the benefit of the proposed DIP Lender's Charge, 
is a necessary pre-condition to continuation of these restructuring proceedings under the CCAA and avoidance of a 
bankruptcy proceeding. I am satisfied that, in order to further these objectives, it is both necessary and appropriate to 
invoke the doctrine of paramountcy, as contemplated in Indalex Ltd, Re, 2013 SCC 6, [2013) 1 S.C.R. 271 (S.C.C.) [Sun 
Indalex) such that the provisions of the CCAA will override the provisions of the Pension Benefits Act in respect of the 
priority of the DIP Lender's Charge. 

Administration Charge and Director's Charge 

19 The Initial Order provides for an Administration Charge (Part I) to the maximum amount of $6.5 million, a 
Director's Charge to a maximum amount of$39 million, and an Administration Charge (Part II) to a maximum amount 
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of $5.5 million plus $1 million. On this motion, the Applicant seeks to amend the Initial Order, which was granted on 
an ex parte basis, to provide that the Administration Charge (Part I) and the Director's Charge rank ahead of all other 
Encumbrances in that order, and the Administration Charge (Part II) ranks ahead of all Encumbrances except the prior
ranking court-ordered charges and the Permitted Priority Liens. 

20 The Court's authority to grant a super-priority in respect of the fees and expenses to be covered by the 
Administration Charge (Part I) and the Administration Charge (Part II) is found ins. 11.52 of the CCAA. Similarly, s. 
11.51 of the CCAA provides the authority to grant a similar charge in respect of the fees and expenses of the directors 
to be secured by the Director's Charge. 

21 As discussed above, the Applicant has fulfilled the notice requirements in respect of those provisions by serving the 
motion materials for this Comeback Motion to the parties on the service list and by complying with the requirements 
of the Notice Procedure Order. 

22 It is both commonplace and essential to order a super-priority in respect of charges securing professional fees and 
disbursements and directors' fees and disbursements in restructurings under the CCAA. I concur in the expression of 
the necessity of such security as a pre-condition to the success of any possible restructuring, as articulated by Morawetz 
R.S.J. in Timminco at para. 66. 

23 In Canwest, at para. 54, Pepall J. (as she then was) set out a non-exhaustive list of factors to be considered in 
approving an administration charge. Morawetz R.S.J. addressed those factors in his endorsement respecting the granting 
of the Initial Order approving the Administration Charge (Part I) and the Administration Charge (Part II). Similarly, 
Morawetz R.S.J. also addressed the necessity for, and appropriateness of, approving the Director's Charge in such 
endorsement. 

24 In my opinion, the same factors support the super-priority sought by the Applicant for the Administration 
Charge (Part I), the Director's Charge and the Administration Charge (Part II). Further, I am satisfied that the requested 
priority of these charges is necessary to further the objectives of these CCAA proceedings and that it is also necessary 
and appropriate to invoke the doctrine of paramountcy, as contemplated in Sun Indalex, such that the provisions of 
the CCAA will override the provisions of the Pension Benefits Act in respect of the priority of these Charges. I am 
satisfied that the beneficiaries of the Administration Charge (Part I) and the Administration Charge (Part II) will not 
likely provide services to the Applicant in these CCAA proceedings without the proposed security for their fees and 
disbursements. I am also satisfied that their participation in the CCAA proceedings is critical to the Applicant's ability 
to restructure. Similarly, I accept that the Applicant requires the continued involvement of its directors to pursue its 
restructuring and that such persons, particularly its independent directors, would not likely continue in this role without 
the benefit of the proposed security due to the personal exposure associated with the Applicant's financial position. 

TheKERP 

25 The Applicant has identified 28 employees in management and operational roles who it considers critical to 
the success of its restructuring efforts and continued operations as a going concern. It has developed a key employee 
retention programme (the "KERP") to retain such employees. The KERP provides for a cash retention payment equal 
to a percentage of each such employee's annual salary, to be paid upon implementation of a plan of arrangement or 
completion of a sale, upon an outside date, or upon earlier termination of employment without cause. 

26 The maximum amount payable under the KERP is $2,570,378. The Applicant proposes to pay such amount to 
the Monitor to be held in trust pending payment. 

27 The Conrt's jurisdiction to authorize the KERP is found in its general power under s. 11 of the CCAA to make 
such order as it sees fit in a proceeding under the CCAA. The following factors identified in case law support approval 
of the KERP in the present circumstances. 
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28 First, the evidence supports the conclusion that the continued employment of the employees to whom the KERP 
applies is important for the stability of the business and to assist in the marketing process. The evidence is that these 
employees perform important roles in the business and cannot easily be replaced. In addition, certain of the employees 
have performed a central role in the proceedings under the CCAA and the restructuring process to date. 

29 Second, the Applicant advises that the employees identified for the KERP have lengthy histories of employment 
with the Applicant and specialized knowledge that cannot be replaced by the Applicant given the degree of integration 
between the Applicant and USS. The evidence strongly suggests that, if the employees were to depart the Applicant, it 
would be very difficult, if not impossible, to have adequate replacements in view of the Applicant's current circumstances. 

30 Third, there is little doubt that, in the present circumstances and, in particular, given the uncertainty surrounding a 
significant portion of the Applicant's operations, the employees to be covered by the KERP would likely consider other 
employment options if the KERP were not approved 

31 Fourth, the KERP was developed through a consultative process involving the Applicant's management, 
the Applicant's board of directors, USS, the Monitor and the CRO. The Applicant's board of directors, including 
the independent directors, supports the KERP. The business judgment of the board of directors is an important 
consideration in approving a proposed KERP: see Timminco Ltd., Re, 2012 ONSC 506 (Ont. S.C,J. [Commt;rcial List]) 
at para. 73, (Ont. S.C.J. [Commercial List]). In addition, USS, the only secured creditor of the Applicant, supports the 
KERP. 

32 Fifth, both the Monitor and the CRO support the KERP. In particular, the. Monitor's judgment in this matter is 
an important consideration. The Monitor has advised in its First Report that it is satisfied that each of the employees 
covered by the KERP is critical to the Applicant's strategic direction and day-to-day operations and management. It has 
also advis~d that the amount and terms of the proposed KERP are reasonable and appropriate in the circumstances and 
in the Monitor's experience in other CCAA proceedings. 

33 Sixth, the terms of the KERP, as described above, are effectively payable upon completion of the restructuring 
process. 

Appointment of Representative Counsel for the Non-USW Active and Retiree Beneficiaries 

34 The beneficiaries entitled to benefits under the Hamilton Salaried Pension Plan, the LEW Salaried Pension Plan, 
the LEW Pickling Facility Plan who are not represented by the USW, the Legacy Pension Plan, the Steinman Plan, the 
Opportunity GRRSP, RBC's and RA's who are not represented by the USW and beneficiaries entitled to OEPB's who 
are not represented by the USW (collectively, the "Non-USW Active and Retiree Beneficiaries") do not currently have 
representation in these proceedings. The defined terms in this section have the meanings ascribed thereto in the affidavit 
of Michael A. McQuade referred to in the Initial Order. 

35 The Applicant proposes the appointment of six representatives and representative counsel to represent the interests 
of the Non-USW Active and Retiree Beneficiaries. The Court has authority to make such an order under the general 
authority in section 11 of the CCAA and pursuant to Rules 10.01 and 12.07 of the Rules of Civil Procedure. I am satisfied 
that such an order should be granted in the circumstances. 

36 In reaching this conclusion, I have considered the factors addressed in Canwcst Publishing Inc./Publications 

Canwest Inc., Re, 2010 ONSC 1328, [2010] O.J. No. 943 (Ont. S.C.J. [Commercial List]). In this regard, the following 
considerations are relevant. 

37 The Non-USW Active and Retiree Beneficiaries are an important stakeholder group in these proceedings under the 
CCAA and deserve meaningful representation relating to matters of recovery, compromise of rights and entitlement to 
benefits under the plans of which they are beneficiaries or changes to other compensation. Current and former employees 
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of a company in proceedings under the CCAA are vulnerable generally on their own. In the present case, there is added 
concern due to the existence of a solvency deficiency in the Applicant's pension plans and the unfunded nature of the 
OPEB's. 

38 Second, the contemplated representation will enhance the efficiency of the proceedings under the CCAA in a 
number of ways. It will assist in the communication of the rights of this stakeholder group on an on-going basis during 
the restructuring process. It will also provide an efficient and cost-effective means of ensuring that the interests of this 
stakeholder group are brought to the attention of the Court. In addition, it will establish a leadership group who will 
be able to organize a process for obtaining the advice and directions of this group on specific issues in the restructuring 
as required. 

39 Third, the contemplated representation will avoid a multiplicity of retainers to the extent separate representation 
is not required. In this regard, I note that at the present time, there is a commonality of interest among all the non
USW Active and Retiree Beneficiaries in accordance with the principles referred to in Norte! Networks Corp., Re, 2009 
CarswellOnt 3028 (Ont. S.C.J. [Commercial List]) at para. 62, (Ont. S.C.J. [Commercial List]) [Norte!]. In particular, at 
the present time, none of the CRO, the proposed representative counsel and the proposed representatives see any material 
conflict of interest between the current and former employees. In these circumstances, as in Norte!, I am satisfied that 
representation of the employees' interests can be accomplished by the appointment of a single representative counsel, 
knowledgeable and experienced in all facets of employee claims. If the interests of such parties do in fact diverge in 
the future, the Court will be able to address the need for separate counsel at such time. In this regard, the proposed 
representative counsel has advised the Court that it and the proposed representatives are alert to the possibility of such 
conflicts potentially arising and will bring any issues of this nature to the Court's attention. 

40 Fourth, the balance of convenience favours the proposed order insofar as it provides for notice and an opt-out 
process. The proposed representation order thereby provides the flexibility to members of this stakeholder group who do 
not wish to be represented by the proposed representatives or the proposed representative counsel to opt-out in favour 
of their own choice of representative and of counsel. 

41 Fifth, the proposed representative counsel, Koskie Minsky LLP, have considerable experience representing 
employee groups in other restructurings under the CCAA. Similarly, the proposed representatives have considerable 
experience in respect of the matters likely to be addressed in the proceedings, either in connection with the earlier 
restructuring of the Applicant or in former roles as employees of the Applicant. 

42 Sixth, the proposed order is supported by the Monitor and a number of the principal stakeholders of the Applicant 
and is not opposed by any of the other stakeholders appearing on this motion. 

Extension of the Stay 

43 Lastly, the Applicant seeks an order extending the provisions of the Initial Order, including the stay provisions 
thereof, until January 23, 2015. Section 11.02(2) of the CCAA gives the Court the discretionary authority to extend a 
stay of proceedings subject to satisfaction of the conditions set out in s. 11.02(3). I am satisfied that these requirements 
have been met in the present case, and that the requested relief should be granted, for the following reasons. 

44 First, the stay is necessary to provide the stability required to allow the Applicant an opportunity to work towards 
a plan of arrangement. Since the Initial Order, the Applicant has continued its operations without major disruption. In 
the absence of a stay, however, the evidence indicates the Applicant will have a cash flow deficiency that will render the 
objective of a successful restructuring unattainable. As mentioned, the Monitor has advised that, based on its review, 
the Applicant should have adequate financial resources to continue to operate in the ordinary course and in accordance 
with the terms of the Initial Order during the stay period. 
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45 Second, I am satisfied that the Applicant is acting in good faith and with due diligence to facilitate the restructuring 
process. In this regard, the Applicant has had extensive discussions with its principal stakeholders to address significant 
objections to the initial draft of the Term Sheet that were raised by such stakeholders. 

46 Third, the Monitor and the CRO support the extension. 

47 Lastly, while it is not anticipated that the restructuring will have proceeded to the point of identification of a 
plan of arrangement by the end of the proposed stay period, the Applicant should be able to make significant steps 
toward that goal during this period. In particular, the Applicant intends to commence a process of discussions with its 
stakeholders as well as to explore restructuring options through a sales or restructuring recapitalization process (the 
"SARP") contemplated by the Term Sheet. An extension of the stay will ensure stability and continuity of the applicant's 
operations while these discussions are conducted, without which the Applicant's restructuring options will be seriously 
limited if not excluded altogether. In addition, the Applicant should be able to take steps to provide continuing assurance 
to its stakeholders that it will be able to continue to operate in the ordinary course during the anticipated restructuring 
period, without interruption, notwithstanding the current proceedings under the CCAA. 

48 Accordingly, I am satisfied that an extension of the Initial Order will further the purposes of the Act and the 
requested extension should be granted. 

Order accordingly. 

--------------·----------· ·---------------· 
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Subject: Insolvency; Property 

APPLICATION for relief under Companies' Creditors Arrangement Act. 

Morawetz R.S.J.: 

Target Canada Co. ("TCC") and the other applicants listed above (the "Applicants") seek relief under the Companies' 

Creditors Arrangement Act, R.S.C., 1985, c. C-36, as amended (the "CCAA"). While the limited partnerships listed in 
Schedule "A" to the draft Order (the "Partnerships") are not applicants in this proceeding, the Applicants seek to have 
a stay of proceedings and other benefits of an initial order under the CCAA extended to the Partnerships, which are 
related to or carry on operations that are integral to the business of the Applicants. 

2 TCC is a large Canadian retailer. It is the Canadian operating subsidiary of Target Corporation, one of the largest 
retailers in the United States. The other Applicants are either corporations or partners of the Partnerships formed to carry 
on specific aspects ofTCC's Canadian retail business (such as the Canadian pharmacy operations) or finance leasehold 
improvements in leased Canadian stores operated by TCC. The Applicants, therefore, do not represent the entire Target 
enterprise; the Applicants consist solely of entities that are integral to the Canadian retail operations. Together, they are 
referred as the "Target Canada Entities". 

3 In early 2011, Target Corporation determined to expand its retail operations into Canada, undertaking a significant 
investment (in the form of both debt and equity) in TCC and certain of its affiliates in order to permit TCC to establish 
and operate Canadian retail stores. As of today, TCC operates 133 stores, with at least one store in every province of 
Canada. All but three of these stores are leased. 
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4 Due to a number of factors, the expansion into Canada has proven to be substantially less successful than expected. 
Canadian operations have shown significant losses in every quarter since stores opened. Projections demonstrate little 
or no prospect of improvement within a reasonable time. 

5 After exploring multiple solutions over a number of months and engaging in extensive consultations with its 
professional advisors, Target Corporation concluded that, in the interest of all of its stakeholders, the responsible course 
of action is to cease funding the Canadian operations. 

6 Without ongoing investment from Target Corporation, TCC and the other Target Canada Entities cannot continue 
to operate and are clearly insolvent. Due to the magnitude and complexity of the operations of the Target Canada 
Entities, the Applicants are seeking a stay of proceedings under the CCAA in order to accomplish a fair, orderly and 
controlled wind-down of their operations. The Target Canada Entities have indicated that they intend to treat all of 
their stakeholders as fairly and equitably as the circumstances allow, particularly the approximately 17,600 employees 
of the Target Canada Entities. 

7 The Applicants are of the view that an orderly wind-down under Court supervision, with the benefit of inherent 
jurisdiction of the CCAA, and the oversight of the proposed monitor, provides a framework in which the Target Canada 
Entities can, among other things: 

a) Pursue initiatives such as the sale of real estate portfolios and the sale of inventory; 

b) Develop and implement support mechanisms for employees as vulnerable stakeholders affected by the wind
down, particularly (i) an employee trust (the "Employee Trust") funded by Target Corporation; (ii) an employee 
representative counsel to safeguard employee interests; and (iii) a key employee retention plan (the "KERP") 
to provide essential employees who agree to continue their employment and to contribute their services and 
expertise to the Target Canada Entities during the orderly wind-down; 

c) Create a level playing field to ensure that all affected stakeholders are treated as fairly and equitably as the 
circumstances allow; and 

d) Avoid the significant maneuvering among creditors and other stakeholders that could be detrimental to all 
stakeholders, in the absence of a court-supervised proceeding. 

8 The Applicants are of the view that these factors are entirely consistent with the well-established purpose of a CCAA 
stay: to give a debtor the "breathing room" required to restructure with a view to maximizing recoveries, whether the 
restructuring takes place as a going concern or as an orderly liquidation or wind-down. 

9 TCC is an indirect, wholly-owned subsidiary of Target Corporation and is the operating company through which 
the Canadian retail operations are carried out. TCC is a Nova Scotia unlimited liability company. It is directly owned by 
Nicollet Enterprise 1 S. a r.l. ("NEl "), an entity organized under the laws of Luxembourg. Target Corporation (which 
is incorporated under the laws of the State of Minnesota) owns NEl through several other entities. 

10 TCC operates from a corporate headquarters in Mississauga, Ontario. As of January 12, 2015, TCC employed 
approximately 17,600 people, almost all of whom work in Canada. TCC's employees are not represented by a union, 
and there is no registered pension plan for employees. 

11 The other Target Canada Entities are all either: (i) direct or indirect subsidiaries of TCC with responsibilities for 
specific aspects of the Canadian retail operation; or (ii) affiliates of TCC that have been involved in the financing of 
certain leasehold improvements. 

12 A typical TCC store has a footprint in the range of 80,000 to 125,000 total retail square feet and is located in 
a shopping mall or large strip mall. TCC is usually the anchor tenant. Each TCC store typically contains an in-store 
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Target brand pharmacy, Target Mobile kiosk and a Starbucks cafe. Each store typically employs approximately 100 -
150 people, described as "Team Members" and "Team Leaders", with a total of approximately 16,700 employed at the 
"store level" of TCC's retail operations. 

13 TCC owns three distribution centres (two in Ontario and one in Alberta) to support its retail operations. These 
centres are operated by a third party service provider. TCC also leases a variety of warehouse and office spaces. 

14 In every quarter since TCC opened its first store, TCC has faced lower than expected sales and greater than expected 
losses. As reported in Target Corporation's Consolidated Financial Statements, the Canadian segment of the Target 
business has suffered a significant loss in every quarter since TCC opened stores in Canada. 

15 TCC is completely operationally funded by its ultimate parent, Target Corporation, and related entities. It is 
projected that TCC's cumulative pre-tax losses from the date of its entry into the Canadian market to the end of the 2014 
fiscal year (ending January 31, 2015) will be more than $2.5 billion. In his affidavit, Mr. Mark Wong, General Counsel 
and Secretary of TCC, states that this is more than triple the loss originally expected for this period. Further, if TCC's 
operations are not wound down, it is projected that they would remain unprofitable for at least 5 years and would require 
significant and continued funding from Target Corporation during that period. 

16 TCC attributes its failure to achieve expected profitability to a number of principal factors, including: issues of 
scale; supply chain difficulties; pricing and product mix issues; and the absence of a Canadian online retail presence. 

17 Following a detailed review ofTCC's operations, the Board of Directors of Target Corporation decided that it is 
in the best interests of the business of Target Corporation and its subsidiaries to discontinue Canadian operations. 

18 Based on the stand-alone financial statements prepared for TCC as of November 1, 2014 (which consolidated 
financial results ofTCC and its subsidiaries), TCC had total assets of approximately $5.408 billion and total liabilities of 
approximately $5.118 billion. Mr. Wong states that this does not reflect a significant impairment charge that will likely 
be incurred at fiscal year end due to TCC's fmancial situation. 

19 Mr. Wong states that TCC's operational funding is provided by Target Corporation. As of November 1, 2014, 
NEI (TCC's direct parent) had provided equity capital to TCC in the amount of approximately $2.5 billon. As a result of 
continuing and significant losses in TCC's operations, NE1 has been required to make an additional equity investment 
of$62 million since November 1, 2014. 

20 NEI has also lent funds to TCC under a Loan Facility with a maximum amount of $4 billion. TCC owed NEl 
approximately $3.1 billion under this Facility as of January 2, 2015. The Loan Facility is unsecured. On January 14, 
2015, NEl agreed to subordinate all amounts owing by TCC to NE1 under this Loan Facility to payment in full of 
proven claims against TCC. 

21 As at November 1, 2014, Target Canada Property LLC ("TCC Propco") had assets of approximately $1.632 billion 
and total liabilities of approximately $1.643 billion. Mr. Wong states that this does not reflect a significant impairment 
charge that will likely be incurred at fiscal year end due to TCC Propco's financial situation. TCC Propco has also 
borrowed approximately $1.5 billion from Target Canada Property LP and TCC Propco also owes U.S. $89 million to 
Target Corporation under a Demand Promissory Note. 

22 TCC has subleased almost all the retail store leases to TCC Propco, which then made real estate improvements 
and sub-sub leased the properties back to TCC. Under this arrangement, upon termination of any of these sub-leases, 
a "make whole" payment becomes owing from TCC to TCC Propco. 

23 Mr. Wong states that without further funding and financial support from Target Corporation, the Target Canada 
Entities are unable to meet their liabilities as they become due, including TCC's next payroll (due January 16, 2015). The 
Target Canada Entities, therefore state that they are insolvent. 
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24 Mr. Wong also states that given the size and complexity of TCC's operations and the numerous stakeholders 
involved in the business, including employees, suppliers, landlords, franchisees and others, the Target Canada Entities 
have determined that a controlled wind-down of their operations and liquidation under the protection of the CCAA, 
under Court supervision and with the assistance of the proposed monitor, is the only practical method available to ensure 
a fair and orderly process for all stakeholders. Further, Mr. Wong states that TCC and Target Corporation seek to 
benefit from the framework and the flexibility provided by the CCAA in effecting a controlled and orderly wind-down 
of the Canadian operations, in a manner that treats stakeholders as fairly and as equitably as the circumstances allow. 

25 On this initial hearing, the issues are as follows: 

a) Does this court have jurisdiction to grant the CCAA relief requested? 

a) Should the stay be extended to the Partnerships? 

b) Should the stay be extended to "Co-tenants" and rights of third party tenants? 

c) Should the stay extend to Target Corporation and its U.S. subsidiaries in relation to claims that are 
derivative of claims against the Target Canada Entities? 

d) Should the Court approve protections for employees? 

e) Is it appropriate to allow payment of certain pre-filing amounts? 

f) Does this court have the jurisdiction to authorize pre-filing claims to "critical" suppliers; 

g) Should the court should exercise its discretion to authorize the Applicants to seek proposals from 
liquidators and approve the financial advisor and real estate advisor engagement? 

h) Should the court exercise its discretion to approve the Court-ordered charges? 

26 "Insolvent" is not expressly defined in the CCAA. However, for the purposes of the CCAA, a debtor is insolvent 
if it meets the definition of an "insolvent person" in section 2 of the Bankruptcy and Insolvency Act, R.S.C., 1985, c. B-3 
("BIA'') or if it is "insolvent" as described in Stelco Inc., Re, [2004] O.J. No. 1257 (Ont. S.C.J. [Commercial List]), [Stelco], 

leave to appeal refused, [2004] O.J. No. 1903 (Ont. C.A.), leave to appeal to S.C.C. refused [2004] S.C.C.A. No. 336 
(S.C. C.), where Farley, J. found that "insolvency" includes a corporation "reasonably expected to run out of liquidity 
within [a] reasonable proximity of time as compared with the time reasonably required to implement a restructuring" (at 
para 26). The decision of Farley, J. in Stelco was followed in Priszm Income Fund, Re, [2011] O.J. No. 1491 (Ont. S.C.J.), 
2011 and Canwest Global Communications Corp., Re, [2009] O.J. No. 4286 (Ont. S.C.J. [Commercial List]) [Canwest]. 

27 Having reviewed the record and hearing submissions, I am satisfied that the Target Canada Entities are all insolvent 
and are debtor companies to which the CCAA applies, either by reference to the definition of "insolvent person" under 
the Bankruptcy and Insolvency Act (the "BIA") or under the test developed by Farley J. in Stelco. 

28 I also accept the submission of counsel to the Applicants that without the continued financial support of Target 
Corporation, the Target Canada Entities face too many legal and business impediments and too much uncertainty to 
wind-down their operations without the "breathing space" afforded by a stay of proceedings or other available relief 
under the CCAA. 

29 I am also satisfied that this Court has jurisdiction over the proceeding. Section 9(1) of the CCAA provides that an 
application may be made to the court that has jurisdiction in (a) the province in which the head office or chief place of 
business of the company in Canada is situated; or (b) any province in which the company's assets are situated, if there 
is no place of business in Canada. 
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30 In this case, the head office and corporate headquarters of TCC is located in Mississauga, Ontario, where 
approximately 800 employees work. Moreover, the chief place of business of the Target Canada Entities is Ontario. A 
number of office locations are in Ontario; 2 of TCC's 3 primary distribution centres are located in Ontario; 55 of the 
TCC retail stores operate in Ontario; and almost half the employees that support TCC's operations work in Ontario. 

31 The Target Canada Entities state that the purpose for seeking the proposed initial order in these proceedings is 
to effect a fair, controlled and orderly wind-down of their Canadian retail business with a view to developing a plan of 
compromise or arrangement to present to their creditors as part of these proceedings. I accept the submissions of counsel 
to the Applicants that although there is no prospect that a restructured "going concern" solution involving the Target 
Canada Entities will result, the use of the protections and flexibility afforded by the CCAA is entirely appropriate in these 
circumstances. In arriving at this conclusion, I have noted the comments of the Supreme Court of Canada in Ted Leroy 
Trucking Ltd, Re, 2010 SCC 60 (S.C. C.) ("Century Services") that "courts frequently observe that the CCAA is skeletal 
in nature", and does not "contain a comprehensive code that lays out all that is permitted or barred". The flexibility 
of the CCAA, particularly in the context of large and complex restructurings, allows for innovation and creativity, in 
contrast to the more "rules-based" approach of the BIA. 

32 Prior to the 2009 amendments to the CCAA, Canadian courts accepted that, in appropriate circumstances, debtor 
companies were entitled to seek the protection of the CCAA where the outcome was not going to be a going concern 
restructuring, but instead, a "liquidation" or wind-down of the debtor companies' assets or business. 

33 The 2009 amendments did not expressly address whether the CCAA could be used generally to wind-down the 
business of a debtor company. However, I am satisfied that the enactment of section 36 of the CCAA, which establishes 
a process for a debtor company to sell assets outside the ordinary course of business while under CCAA protection, is 
consistent with the principle that the CCAA can be a vehicle to downsize or wind-down a debtor company's business. 

34 In this case, the sheer magnitude and complexity of the Target Canada Entities business, including the number 
of stakeholders whose interests are affected, are, in my view, suited to the flexible framework and scope for innovation 
offered by this "skeletal" legislation. 

35 The required audited financial statements are contained in the record. 

36 The required cash flow statements are contained in the record. 

3 7 Pursuant to s. 11.02 of the CCAA, the court may make an order staying proceedings, restraining further proceedings, 
or prohibiting the commencement of proceedings, "on any terms that it may impose" and "effective for the period that 
the court considers necessary" provided the stay is no longer than 30 days. The Target Canada Entities, in this case, seek 
a stay of proceedings up to and including February 13, 2015. 

38 Certain of the corporate Target Canada Entities (TCC, TCC Health and TCC Mobile) act as general or limited 
partners in the partnerships. The Applicants submit that it is appropriate to extend the stay of proceedings to the 
Partnerships on the basis that each performs key functions in relation to the Target Canada Entities' businesses. 

39 The Applicants also seek to extend the stay to Target Canada Property LP which was formerly the sub-leasee/ 
sub-sub lessor under the sub-sub lease back arrangement entered into by TCC to finance the leasehold improvements 
in its leased stores. The Applicants contend that the extension of the stay to Target Canada Property LP is necessary in 
order to safeguard it against any residual claims that may be asserted against it as a result of TCC Propco's insolvency 
and filing under the CCAA. 

40 I am satisfied that it is appropriate that an initial order extending the protection of a CCAA stay of proceedings 
under section 11.02(1) of the CCAA should be granted. 

41 Pursuant to section 11.7(1) of the CCAA, Alvarez & Marsal Inc. is appointed as Monitor. 
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42 It is well established that the court has the jurisdiction to extend the protection of the stay of proceedings to 
Partnerships in order to ensure that the purposes of the CCAA can be achieved (see: L ehndorff General Partner Ltd., 

Re (1993}, 17 C.B.R. (3d) 24 (Ont. Gen. Div. [Commercial List]); Priszm Income Fund, Re, 2011 ONSC 2061 (Ont. 
S.C.J.); Canwest Publishing Inc./Publications Canwest Inc., Re, 20100NSC222 (Ont. S.C.J. [Commercial List]) ("Canwest 

Publishing") and Canwest Global Communications Corp. , Re, 2009 CarswellOnt 6184 (Ont. S.C.J. [Commercial List]) 
("Cam11est Globaf'). 

43 In these circumstances, I am also satisfied that it is appropriate to extend the stay to the Partnerships as requested. 

44 The Applicants also seek landlord protection in relation to third party tenants. Many retail leases of non-anchored 
tenants provide that tenants have certain rights against their landlords if the anchor tenant in a particular shopping mall 
or centre becomes insolvent or ceases operations. In order to alleviate the prejudice to ICC's landlords if any such non
anchored tenants attempt to exercise these rights, the Applicants request an extension of the stay of proceedings (the 
"Co-Tenancy Stay") to all rights of these third party tenants against the landlords that arise out of the insolvency of the 
Target Canada Entities or as a result of any steps taken by the Target Canada Entities pursuant to the Initial Order. 

45 The Applicants contend that the authority to grant the Co-Tenancy Stay derives from the broad jurisdiction 
under sections 11 and 11.02(1) of the CCAA to make an initial order on any terms that the court may impose. Counsel 
references T Eaton Co., Re, 1997 CarswellOnt 1914 (Ont. Gen. Div.) as a precedent where a stay of proceedings of the 
same nature as the Co-Tenancy Stay was granted by the court in Eaton's second CCAA proceeding. The Court noted 
that, if tenants were permitted to exercise these "co-tenancy" rights during the stay, the claims of the landlord against 
the debtor company would greatly increase, with a potentially detrimental impact on the restructuring efforts of the 
debtor company. 

46 In these proceedings, the Target Canada Entities propose, as part of the orderly wind-down of their businesses, to 
engage a financial advisor and a real estate advisor with a view to implementing a sales process for some or all of its real 
estate portfolio. The Applicants submit that it is premature to determine whether this process will be successful, whether 
any leases will be conveyed to third party purchasers for value and whether the Target Canada Entities can successfully 
develop and implement a plan that their stakeholders, including their landlords, will accept. The Applicants further 
contend that while this process is being resolved and the orderly wind-down is underway, the Co-Tenancy Stay is required 
to postpone the contractual rights of these tenants for a finite period. The Applicants contend that any prejudice to the 
third party tenants' clients is significantly outweighed by the benefits of the Co-Tenancy Stay to all of the stakeholders 
of the Target Canada Entities during the wind-down period. 

47 The Applicants therefore submit that it is both necessary and appropriate to grant the Co-Tenancy Stay in these 
circumstances. 

48 I am satisfied the Court has the jurisdiction to grant such a stay. In my view, it is appropriate to preserve the 
status quo at this time. To the extent that the affected parties wish to challenge the broad nature of this stay, the same 
can be addressed at the "comeback hearing". 

49 The Applicants also request that the benefit of the stay of proceedings be extended (subject to certain exceptions 
related to the cash management system) to Target Corporation and its U.S. subsidiaries in relation to claims against 
these entities that are derivative of the primary liability of the Target Canada Entities. 

50 I am satisfied that the Court has the jurisdiction to grant such a stay. In my view, it is appropriate to preserve the 
status quo at this time and the stay is granted, again, subject to the proviso that affected parties can challenge the broad 
nature of the stay at a comeback hearing directed to this issue. 

51 With respect to the protection of employees, it is noted that TCC employs approximately 17,600 individuals. 
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52 Mr. Wong contends that TCC and Target Corporation have always considered their employees to be integral to 
the Target brand and business. However, the orderly wind-down of the Target Canada Entities' business means that the 
vast majority of TCC employees will receive a notice immediately after the CCAA filing that their employment is to be 
terminated as part of the wind-down process. 

53 In order to provide a measure of financial security during the orderly wind-down and to diminish financial hardship 
that TCC employees may suffer, Target Corporation has agreed to fund an Employee Trust to a maximum of$70 million. 

54 The Applicants seek court approval of the Employee Trust which provides for payment to eligible employees 
of certain amounts, such as the balance of working notice following termination. Counsel contends that the Employee 
Trust was developed in consultation with the proposed monitor, who is the administrator of the trust, and is supported 
by the proposed Representative Counsel. The proposed trustee is The Honourable J. Ground. The Employee Trust is 
exclusively funded by Target Corporation and the costs associated with administering the Employee Trust will be borne 
by the Employee Trust, not the estate of Target Canada Entities. Target Corporation has agreed not to seek to recover 
from the Target Canada Entities estates any amounts paid out to employee beneficiaries under the Employee Trust. 

55 In my view, it is questionable as to whether court authorization is required to implement the provisions of the 
Employee Trust. It is the third party, Target Corporation, that is funding the expenses for the Employee Trust and not 
one of the debtor Applicants. However, I do recognize that the implementation of the Employee Trust is intertwined 
with this proceeding and is beneficial to the employees of the Applicants. To the extent that Target Corporation requires 
a court order authorizing the implementation of the employee trust, the same is granted. 

56 The Applicants seek the approval of a KERP and the granting of a court ordered charge up to the aggregate 
amount of $6.5 million as security for payments under the KERP. It is proposed that the KERP Charge will rank after 
the Administration Charge but before the Directors' Charge. 

57 The approval of a KERP and related KERP Charge is in the discretion of the Court. KERPs have been approved in 
numerous CCAA proceedings, including Nortel Networks Corp., Re, 2009 CarswellOnt 1330 (Ont. S.C.J. [Commercial 
List]) [Nortel Networks ( KERP) ], and Grant Forest Products Inc., Re, 2009 CarswellOnt 4699 (Ont. S.C.J. [Commercial 
List]). In U.S. Steel Canada Inc., Re, 2014 ONSC 6145 (Ont. S.C.J.), I recently approved the KERP for employees whose 
continued services were critical to the stability of the business and for the implementation of the marketing process and 
whose services could not easily be replaced due, in part, to the significant integration between the debtor company and 
its U.S. parent. 

58 In this case, the KERP was developed by the Target Canada Entities in consultation with the proposed monitor. 
The pro osed KERP and KERP Charge benefits between 21 and 26 key management em~:~loyees and ap~roximately 
520 store-level management employees. 

59 Having reviewed the record, I am of the view that it is appropriate to approve the KERP and the KERP Charge. In 
arriving at this conclusion, I have taken into account the submissions of counsel to the Applicants as to the importance 
of having stability among the key employees in the liquidation process that lies ahead. 

60 The Applicants also request the Court to appoint Koskie Minsky LLP as employee representative counsel 
(the "Employee Representative Counsel"), with Ms. Susan Philpott acting as senior counsel. The Applicants contend 
that the Employee Representative Counsel will ensure that employee interests are adequately protected throughout the 
proceeding, including by assisting with the Employee Trust. The Applicants contend that at this stage of the proceeding, 
the employees have a common interest in the CCAA proceedings and there appears to be no material conflict existing 
between individual or groups of employees. Moreover, employees will be entitled to opt out, if desired. 

61 I am satisfied that section II of the CCAA and the Rules of Civil Procedure confer broad jurisdiction on the court to 
appoint Representative Counsel for vulnerable stakeholder groups such as employee or investors (see Nortel Networks 
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Corp., Re, 2009 Carswel!Ont 3028 (Ont. S.C.J. [Commercial List]) (Norte! Networks Representative Counsel)). In my 
view, it is appropriate to approve the appointment of Employee Representative Counsel and to provide for the payment 
of fees for such counsel by the Applicants. In arriving at this conclusion, I have taken into account: 

(i) the vulnerability and resources of the groups sought to be represented; 

(ii) the social benefit to be derived from the representation of the groups; 

(iii) the avoidance of multiplicity of legal retainers; and 

(iv) the balance of convenience and whether it is fair and just to creditors of the estate. 

62 The Applicants also seek authorization, if necessary, and with the consent of the Monitor, to make payments for 
pre-filing amounts owing and arrears to certain critical third parties that provide services integral to TCC's ability to 
operate during and implement its controlled and orderly wind-down process. 

63 Although the objective of the CCAA is to maintain the status quo while an insolvent company attempts to negotiate 
a plan of arrangement with its creditors, the courts have expressly acknowledged that preservation of the status quo does 
not necessarily entail the preservation of the relative pre-stay debt status of each creditor. 

64 The Target Canada Entities seek authorization to pay pre-filing amounts to certain specilic categories of suppliers, 
if necessary and with the consent of the Monitor. These include: 

a) Logistics and supply chain providers; 

b) Providers of credit, debt and gift card processing related services; and 

c) Other suppliers up to a maximum aggregate amount of$10 million, if, in the opinion of the Target Canada 
Entities, the supplier is critical to the orderly wind-down of the business. 

65 In my view, having reviewed the record, I am satisfied that it is appropriate to grant this requested relief in respect 
of critical suppliers. 

66 In order to maximize recovery for all stakeholders, TCC indicates that it intends to liquidate its inventory and 
attempt to sell the real estate portfolio, either en bloc, in groups, or on an individual property basis. The Applicants 
therefore seek authorization to solicit proposals from liquidators with a view to entering into an agreement for the 
liquidation of the Target Canada Entities inventory in a liquidation process. 

67 TCC's liquidity position continues to deteriorate. According to Mr. Wong, TCC and its subsidiaries have an 
immediate need for funding in order to satisfy obligations that are coming due, including payroll obligations that are 
due on January 16, 2015. Mr. Wong states that Target Corporation and its subsidiaries are no longer willing to provide 
continued funding to TCC and its subsidiaries outside of a CCAA proceeding. Target Corporation (the "DIP Lender") 
has agreed to provide TCC and its subsidiaries (collectively, the "Borrower") with an interim financing facility (the "DIP 
Facility") on terms advantageous to the Applicants in the form of a revolving credit facility in an amount up to U.S. 
$175 million. Counsel points out that no fees are payable under the DIP Facility and interest is to be charged at what 
they consider to be the favourable rate of 5%. Mr. Wong also states that it is anticipated that the amount of the DIP 
Facility will be sufficient to accommodate the anticipated liquidity requirements of the Borrower during the orderly 
wind-down process. 

68 The DIP Facility is to be secured by a security interest on all of the real and personal property owned, leased 
or hereafter acquired by the Borrower. The Applicants request a court-ordered charge on the property of the Borrower 
to secure the amount actually borrowed under the DIP Facility (the "DIP Lenders Charge"). The DIP Lenders Charge 
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will rank in priority to all unsecured claims, but subordinate to the Administration Charge, the KERP Charge and the 
Directors' Charge. 

69 The authority to grant an interim financing charge is set out at section 11.2 of the CCAA. Section 11.2(4) sets out 
certain factors to be considered by the court in deciding whether to grant the DIP Financing Charge. 

70 The Target Canada Entities did not seek alternative DIP Financing proposals based on their belief that the DIP 
Facility was being offered on more favourable terms than any other potentially available third party financing. The 
Target Canada Entities are of the view that the DIP Facility is in the best interests of the Target Canada Entities and 
their stakeholders. I accept this submission and grant the relief as requested. 

71 Accordingly, the DIP Lenders' Charge is granted in the amount up to U.S. $175 million and the DIP Facility 
is approved. 

72 Section 11 of the CCAA provides the court with the authority to allow the debtor company to enter into 
arrangements to facilitate a restructuring under the CCAA. The Target Canada Entities wish to retain Lazard and 
Northwest to assist them during the CCCA proceeding. Both the Target Canada Entities and the Monitor believe that 
the quantum and nature of the remuneration to be paid to Lazard and Northwest is fair and reasonable. In these 
circumstances, I am satisfied that it is appropriate to approve the engagement of Lazard and Northwest. 

73 With respect to the Administration Charge, the Applicants are requesting that the Monitor, along with its counsel, 
counsel to the Target Canada Entities, independent counsel to the Directors, the Employee Representative Counsel, 
Lazard and Northwest be protected by a court ordered charge and all the property of the Target Canada Entities up to a 
maximum amount of$6. 75 million as security for their respective fees and disbursements (the "Administration Charge"). 
Certain fees that may be payable to Lazard are proposed to be protected by a Financial Advisor Subordinated Charge. 

74 In Canwest Publishing Inc./Publications Canwestlnc., Re, 2010 ONSC 222 (Ont. S.C.J. [Commercial List]), Pepall 
J. (as she then was) provided a non-exhaustive list of factors to be considered in approving an administration charge, 
including: 

a. The size and complexity of the business being restructured; 

b. The proposed role of the beneficiaries of the charge; 

c. Whether there is an unwarranted duplication of roles; 

d. Whether the quantum of the proposed Charge appears to be fair and reasonable; 

e. The position of the secured creditors likely to be affected by the Charge; and 

f. The position of the Monitor. 

75 Having reviewed the record, I am satisfied, that it is appropriate to approve the Administration Charge and the 
Financial Advisor Subordinated Charge. 

76 The Applicants seek a Directors' and Officers' charge in the amount of up to $64 million. The Directors Charge 
is proposed to be secured by the property of the Target Canada Entities and to rank behind the Administration Charge 
and the KERP Charge, but ahead of the DIP Lenders' Charge. 

77 Pursuant to section 11.51 of the CCAA, the court has specific authority to grant a "super priority" charge to 
the directors and officers of a company as security for the indemnity provided by the company in respect of certain 
obligations. 
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78 I accept the submissions of counsel to the Applicants that the requested Directors' Charge is reasonable given 
the nature of the Target Canada Entities retail business, the number of employees in Canada and the corresponding 
potential exposure of the directors and officers to personal liability. Accordingly, the Directors' Charge is granted. 

79 In the result, I am satisfied that it is appropriate to grant the Initial Order in these proceedings. 

80 The stay of proceedings is in effect until February 13,2015. 

81 A comeback hearing is to be scheduled on or prior to February 13, 2015. I recognize that there are many aspects 
of the Initial Order that go beyond the usual first day provisions. I have determined that it is appropriate to grant this 
broad relief at this time so as to ensure that the status quo is maintained. 

82 The comeback hearing is to be a "true" comeback hearing. In moving to set aside or vary any provisions of this 
order, moving parties do not have to overcome any onus of demonstrating that the order should be set aside or varied. 

83 Finally, a copy of Lazard's engagement letter (the "Lazard Engagement Letter") is attached as Confidential 
Appendix "A" to the Monitor's pre-filing report. The Applicants request that the Lazard Engagement Letter be sealed, as 
the fee structure contemplated in the Lazard Engagement Letter could potentially influence the structure of bids received 
in the sales process. 

84 Having considered the principles set out in Sierra Club of Canada v. Canada (Minister of Finance) (2002), 211 D.L.R. 
(4th) 193, [2002] 2 S.C.R. 522 (S.C.C.), I am satisfied that it is appropriate in the circumstances to seal Confidential 
Appendix "A" to the Monitor's pre-filing report. 

85 The Initial Order has been signed in the form presented. 

End .of Document 

Application granted. 
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Copyright © Thomson Reuters Canada Limited or its licensors (excluding mdividua l comt documenh) All 

rights reserved . 

·-- --- ------- ----------
Wes tlawNext CANADA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 1U 



TAB22 



Walter Energy Canada Holdings, Inc., Re, 2016 BCSC 107,2016 CarsweiiBC 158 

2016 BCSC 107, 2016 CarsweiiBC 158, [2016) B.C.W.L.D. 844, 23"c.c:F'Jr-(2nd) 2b1 ... 

2016 BCSC 107 
British Columbia Supreme Court 

Walter Energy Canada Holdings, Inc., Re 

2016 CarswellBC 158, 2016 BCSC 107, [2016] B.C.W.L.D. 844, 
23 C.C.P.B. (2nd) 201, 263 A.C.W.S. (3d) 300, 33 C.B.R. (6th) 6o 

In the Matter of the Companies' Creditors 
Arrangement Act, R.S.C. 1985, c. C-36 as Amended 
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Fitzpatrick J. 

Heard: January 5, 2016 
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Subject: Civil Practice and Procedure; Corporate and Commercial; Insolvency 

APPLICATION by insolvent corporations for extension of stay of proceedings and other relief to lead to potential 

restructuring. 

Fitzpatrick J.: 

Introduction and Background 

On December 7, 2015, I granted an initial order in favour of the petitioners, pursuant to the Companies' Creditors 

Arrangement Act, R.S.C. 1985, c. C-36, as amended ("CCAA"). 

2 The "Walter Group" is a major exporter of metallurgical coal for the steel industry, with mines and operations in 
the U.S., Canada and the U.K. The petitioners comprise part of the Canadian arm of the Walter Group and are known 
as the "Walter Canada Group". The Canadian entities were acquired by the Walter Group only recently in 2011. 

3 The Canadian operations principally include the Brule and Willow Creek coal mines, located near Chetwynd, B.C., 
and the Wolverine coal mine, near Tumbler Ridge, B.C. The mine operations are conducted through various limited 
partnerships. The petitioners include the Canadian parent holding company and the general partners of the partnerships. 
Given the complex corporate structure of the Walter Canada Group, the initial order also included stay provisions 
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relating to the partnerships: LehndorffGeneral Partner Ltd., Re (1993), 9 B.L.R. (2d) 275 (Ont. Gen. Div. [Commercial 
List]); Forest & Marine Financial Corp., Re, 2009 BCCA 319 (B.C. C.A.) at para. 21. 

4 The timing of the Canadian acquisition could not have been worse. Since 2011, the market for metallurgical coal has 
fallen dramatically. This in turn led to fmancial difficulties in all three jurisdictions in which the Walter Group operated. 
The three Canadian mines were placed in care and maintenance between April2013 and June 2014. The mines remain 
in this state today, at an estimated annual cost in excess of $16 million. Similarly, the U.K. mines were idled in 2015. 
In July 2015, the U.S. companies in the Walter Group filed and sought creditor protection by filing a proceeding under 
Chapter 11 of the U.S. Bankruptcy Code. It is my understanding that the U.S. entities have coal mining operations in 
Alabama and West Virginia. 

5 From the time of the granting of the initial order, it was apparent that the outcome of the U.S. proceedings would 
have a substantial impact on the Walter Canada Group. A sales process completed in the U.S. proceeding is anticipated 
to result in a transfer of the U.S. assets to a stalking horse bidder sometime early this year. This is significant because the 
U.S. companies have historically supported the Canadian operations with funding and provided essential management 
services. This is a relevant factor in terms of the proposed relief, as I will discuss below. 

6 The Walter Canada Group faces various significant contingent liabilities. The various entities are liable under a 2011 
credit agreement of approximately $22.6 million in undrawn letters of credit for post-mining reclamation obligations. 
Estimated reclamation costs for all three mines exceed this amount. Further obligations potentially arise with respect to 
the now laid-off employees of the Wolverine mine, who are represented by the United Steelworkers, Local 1-424 (the 
"Union"). If these employees are not recalled before April2016, the Wolverine partnership faces an estimated claim of 
$11.3 million. As I will discuss below, an even more significant contingent liability has also recently been advanced. 

7 This anticipated "parting of the ways" as between the U.S. and Canadian entities in turn prompted the filing of this 
proceeding, which is intended to provide the petitioners with time to develop a restructuring plan. The principal goal of 
that plan, as I will describe below, is to complete a going concern sale of the Canadian operations as soon as possible. 
Fortunately, as of early December 2015, the Walter Canada Group has slightly in excess of US$40.5 million in cash 
resources to fund the restructuring efforts. However, ongoing operating costs remain high and are now compounded 
by the restructuring costs. 

8 As was appropriate, the petitioners did not seek extensive orders on December 7, 2015, given the lack of service 
on certain major stakeholders. A stay was granted on that date, together with other ancillary relief. KPMG Inc. was 
appointed as the monitor (the "Monitor"). 

9 The petitioners now seek relief that will set them on a path to a potential restructuring; essentially, an equity and/ 
or debt restructuring or alternatively, a sale and liquidation of their assets. That relief includes approving a sale and 
solicitation process and the appointment of further professionals to manage that process and complete other necessary 
management functions. They also seek a key employee retention plan. Finally, the petitioners seek an extension of the 
stay to early April2016. 

10 For obvious reasons, the financial and environmental issues associated with the coal mines loom large in this 
matter. For that reason, the Walter Canada Group has engaged in discussions with the provincial regulators, being the 
B.C. Ministry of Energy and Mines and the B.C. Ministry of the Environment, concerning the environmental issues and 
the proposed restructuring plan. No issues arise from the regulators' perspective at this time in terms of the relief on this 
application. Other stakeholders have responded to the application and contributed to the final terms of the relief sought. 

11 The stakeholders appearing on this application are largely supportive of the relief sought, save for two. 

12 Firstly, the United Mine Workers of America 1974 Pension Plan and Trust (the "1974 Pension Plan") opposes 
certain aspects of the relief sought as to who should be appointed to conduct the sales process. 
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13 The status of the 1974 Pension Plan arises from somewhat unusual circumstances. One of the U.S. entities, Jim 
Walter Resources, Inc. ("JWR") is a party to a collective bargaining agreement with the 1974 Pension Plan (the "CBA"). 
In late December 2015, the U.S. bankruptcy court issued a decision that allowed JWR to reject the CBA. The court also 
ordered that the sale of the U.S. assets would be free and clear of any liabilities under the CBA. As a result, the 1974 
Pension Plan has filed a proof of claim in the U.S. proceedings advancing a contingent claim against JWR with respect 
to a potential "withdrawal liability" under U.S. law of approximately US$900 million. The U.S. Jaw in question is the 
Employee Retirement Income Security Act of 1974,29 USC§ 101, as amended, which is commonly referred to as "ERISA" . 

14 The 1974 Pension Plan alleges that it is only a matter of time before JWR formally rejects the CBA. In that event, 
the 1974 Pension Plan contends that ERISA provides that all companies under common control with JWR are jointly 
and severally liable for this withdrawal liability, and that some of the entities in the Walter Canada Group come within 

this provision. 

15 It is apparent at this time that neither the Walter Canada Group nor the Monitor has had an opportunity to assess 
the 1974 Pension Plan's contingent claim. No claims process has even been contemplated at this time. Nevertheless, the 
standing of the 1974 Pension Plan to make submissions on this application is not seriously contested. 

16 Secondly, the Union only opposes an extension of the stay of certain proceedings underway in this court and the 

Labour Relations Board in relation to some of its employee claims, which it wishes to continue to litigate. 

17 At the conclusion of the hearing, I granted the orders sought by the petitioners, with reasons to follow. Hence, 
these reasons. 

The Sale and Investment Solicitation Process ("SISP") 

18 The proposed SISP has been developed by the Walter Canada Group in consultation with the Monitor. By this 
process, bidders may submit a letter of intent or bid for a restructuring, recapitalization or other form of reorganization 
of the business and affairs of the Walter Canada Group as a going concern, or a purchase of any or all equity interests 
held by Walter Energy Canada. Alternatively, any bid may relate to a purchase of all or substantially all, or any portion 
of the Walter Canada Group assets (including the Brule, Willow Creek and Wolverine mines). 

19 It is intended that the SISP will be led by a chief restructuring officer (the "CRO"), implemented by a financial 
advisor (both as discussed below) and supervised by the Monitor. 

20 Approvals of SISPs are a common feature in CCAA restructuring proceedings. The Walter Canada Group refers 
to CCM Master Qualified Fund Ltd. v. blutip Power Technologies Ltd., 2012 ONSC 1750 (Ont. S.C.J. [Commercial List]). 
At para. 6, Brown J. (as he then was) stated that in reviewing a proposed sale process, the court should consider: 

(i) the fairness, transparency and integrity of the proposed process; 

(ii) the commercial efficacy ofthe proposed process in light of the specific circumstances facing the receiver; and, 

(iii) whether the sales process will optimize the chances, in the particular circumstances, of securing the best 
possible price for the assets up for sale. 

21 Although the court in CCM Master Qualified Fund was considering a sales process proposed by a receiver, I 
agree that these factors are also applicable when assessing the reasonableness of a proposed sales process in a CCAA 

proceeding: see PCAS Patient Care Automation Services Inc., Re, 2012 ONSC 2840 (Ont. S.C.J. [Commercial List]) at 
paras. 17-19. 

22 In this case, the proposed timelines would see a deadline of March 18 for letters of intent, due diligence thereafter 
with a bid deadline of May 27 and a target closing date of June 30, 2016. In my view, the timeline is reasonable, 
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particularly with regard to the need to move as quickly as possible to preserve cash resources pending a sale or investment; 

or, in the worst case scenario, to allow the Walter Canada Group to close the mines permanently. There is sufficient 
flexibility built into the SISP to allow the person conducting it to amend these deadlines if the circumstances justify it. 

23 The SISP proposed here is consistent with similar sales processes approved in other Canadian insolvency 
proceedings. In addition, I agree with the Monitor's assessment that the SISP represents the best opportunity for the 
Walter Canada Group to successfully restructure as a going concern, if such an opportunity should arise. 

24 No stakeholder, including the 1974 Pension Plan, opposed this relief. All concerned recognize the need to monetize, if 
possible, the assets held by the Walter Canada Group. I conclude that the proposed SISP is reasonable and it is approved. 

Appointment of Financial Advisor and CRO 

25 The more contentious issues are who should conduct the SISP and manage the operations of the Walter Canada 
Group pending a transaction and what their compensation should be. 

26 The Walter Canada Group seeks the appointment of a financial advisor and CRO to assist with the implementation 
of the SISP. 

27 In restructuring proceedings it is not unusual that professionals are engaged to advance the restructuring where 
the existing management is either unable or unwilling to bring the required expertise to bear. In such circumstances, 
courts have granted enhanced powers to the monitor; otherwise, the appointment of a CRO and/or financial advisor 
can be considered. 

28 A consideration of this issue requires some context in terms of the current governance status of the Walter 
Canada Group. At present, there is only one remaining director, who is based in West Virginia. The petitioners' 
counsel does not anticipate his long-term involvement in these proceedings and expects he will resign once the U .S. sale 
completes. Similarly, the petitioners have been largely instructed to date by William Harvey. Mr. Harvey is the executive 
vice-president and chief financial officer of Walter Energy Canada Holdings, Inc., one of the petitioners. He lives in 
Birmingham, Alabama. As with the director, the petitioners' counsel expects him to resign in the near future. 

29 The only other high level employee does reside in British Columbia, but his expertise is more toward operational 
matters, particularly regarding environmental and regulatory issues. 

30 Accordingly, there is a legitimate risk that the Walter Canada Group ship may become rudderless in the midst 
of these proceedings and most significantly, in the midst of the very important sales and solicitation process. This risk 
is exacerbated by the fact that the management support traditionally provided by the U.S. entities will not be provided 
after the sale of the U.S. assets. Significant work must be done to effect a transition of those shared services in order 
to allow the Canadian operations to continue running smoothly. It is anticipated that the CRO will play a key role in 
assisting in this transition of the shared services. 

31 In these circumstances, I am satisfied that professional advisors are not just desirable, but indeed necessary, 
in order to have a chance for a successful restructuring. Both appointments ensure that the SISP will be implemented 
by professionals who will enhance the likelihood that it generates maximum value for the Walter Canada Group's 
stakeholders. In addition, the appointment of a CRO will allow the Canadian operations to continue in an orderly 
fashion, pending a transaction. 

32 The proposal is to retain PJT Partners LP ("PJT") as a financial advisor and investment banker to implement the 
SISP. PJT is a natural choice given that it had already been retained in the context of the U .S. proceedings to market the 
Walter Group's assets, which of course indirectly included the Walter Canada Group's assets. As such, PJT is familiar 
with the assets in this jurisdiction, knowledge that will no doubt be of great assistance in respect of the SISP. 
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33 In addition, the proposal is to retain BlueTree Advisors Inc. as the CRO, by which it would provide the services 
of William E. Aziz. Mr. Aziz is a well-known figure in the Canadian insolvency community; in particular, he is well 
known for having provided chief restructuring services in other proceedings (see for example 8440522 Canada Inc., Re, 

2013 ONSC 6167 (Ont. S.C.J. [Commercial List]) at para. 17). No question arises as to his extensive qualifications to 
fulfil this role. 

34 The materials as to how Mr. Aziz was selected were somewhat thin, which raised some concerns from the 1974 
Pension Plan as to the appropriateness of his involvement. However, after submissions by the petitioners' counsel, I am 
satisfied that there was a thorough consideration of potential candidates and their particular qualifications to undertake 
what will no doubt be a time-consuming and complex assignment. In that regard, I accept the recommendations of the 
petitioners that Mr. Aziz is the most qualified candidate. 

35 The Monitor was involved in the process by which PJT and BlueTree/Mr. Aziz were selected. It has reviewed both 
proposals and supports that both PJT and BlueTree are necessary appointments that will result in the Walter Canada 
Group obtaining the necessary expertise to proceed with its restructuring efforts. In that sense, such appointments fulfill 
the requirements of being "appropriate", in the sense that that expertise will assist the debtor in achieving the objectives 
of the CCAA : sees. II; ICR Commercial Real Estate (Regina) Ltd v. Bricore Land Group Ltd., 2007 SKQB 121 (Sask. 
Q.B.) at para. 19. 

36 The 1974 Pension Plan does not mount any serious argument against the need for such appointments, other than 
to note that the costs of these retainers will result in a very expensive process going forward. The matter of PJT and the 
CRO's compensation was the subject of some negative comment by the 1974 Pension Plan. However, the 1974 Pension 
Plan did not suggest any alternate way of proceeding with the SISP and the operations generally. When pressed by the 
Court on the subject, the 1974 Pension Plan acknowledged that time was of the essence in implementing the SISP and it 
did not contend that a further delay was warranted to canvas other options. 

37 PIT is to receive a monthly work fee of US$100,000, although some savings are achieved since this amount will 
not be charged until the completion of the U.S. sale. In addition, PJT will receive a capital raising fee based on the 
different types of financing that might be arranged. Lastly, PJT is entitled to a transaction or success fee, based on the 
consideration received from any transaction. 

38 At the outset of the application, the proposed compensation for the CRO was similar to that of PJT. The CRO 
was to obtain a monthly work fee ofUS$75,000. In addition, the CRO was to receive a transaction or success fee based 
on the consideration received from any transaction. After further consideration by the petitioners and BlueTree, this 
proposed compensation was subsequently renegotiated so as to limit the success fee to $1 million upon the happening of 
a "triggering event" (essentially, a recapitalization, refinancing, acquisition or sale of assets or liabilities). 

39 To secure the success fees of PJT and the CRO, the Walter Canada Group seeks a charge of up to a maximum of 
$10 million, with each being secured to a limit of half that amount. Any other fees payable by the Walter Canada Group 
to PJT and the CRO would be secured by the Administration Charge granted in the initial order. 

40 The jurisdiction to grant charges for such professional fees is found ins. 11.52 of the CCAA: 

11.52(1) On notice to the secured creditors who are likely to be affected by the security or charge, the court may 
make an order declaring that all or part of the property of a debtor company is subject to a security or charge - in 
an amount that the court considers appropriate - in respect of the fees and expenses of 

(a) the monitor, including the fees and expenses of any financial, legal or other experts engaged by the 
monitor in the performance of the monitor's duties; 
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(b) any financial, legal or other experts engaged by the company for the purpose of proceedings under 
this Act; and 

(c) any financial, legal or other experts engaged by any other interested person if the court is satisfied that 
the security or charge is necessary for their effective participation in proceedings under this Act. 

41 In US. Steel Canada Inc., Re, 2014 ONSC 6145 (Ont. S.C.J.) at para. 22, Justice Wilton-Siegel commented on 
the necessity of such a charge in a restructuring, as it is usually required to ensure the involvement of these professionals 
and achieve the best possible outcome for the stakeholders. I concur in that sentiment here, as the involvement of PIT 
and Blue Tree is premised on this charge being granted. 

42 In Canwest Publishing Inc./Publications Canwest Inc., Re, 2010 ONSC 222 (Ont. S.C.J. [Commercial List]) at para. 
54, Justice Pepall (as she then was) set out a non-exhaustive list of factors to consider when determining whether the 
proposed compensation is appropriate and whether charges should be granted for that compensation: 

(a) the size and complexity of the businesses being restructured; 

(b) the proposed role of the beneficiaries of the charge; 

(c) whether there is an unwarranted duplication of roles; 

(d) whether the quantum of the proposed charge appears to be fair and reasonable; 

(e) the position of the secured creditors likely to be affected by the charge; and 

(f) the position of the Monitor. 

43 I am satisfied that the Walter Canada Group's assets and operations are significantly complex so as to justify 
both these appointments and the proposed compensation. I have already referred to the significant regulatory and 
environmental issues that arise. In addition, relevant employment issues are already present. Any transaction relating to 
these assets and operations will be anything but straightforward. 

44 The factors relating to the proposed role of the professionals and whether there is unwarranted duplication can 
be addressed at the same time. As conceded by the petitioners' and Monitor's counsel, there will undoubtedly be some 
du_Rlication with the involvement of the Monitor, PJT and $e CRO. However, the issue is whether there is unwarranted 

duplication of effort. I ani satisfied that the process has been ctafted m a fashion that recognizes the respective roles of 
these professionals but als~ allows for a coordinated effort tha,twill assist ea~h of them in achieving their specific goals. 
Each has a distinct focus and I would expect that their joint ente!"J)rise wiU ptoduee a better result overall. 

45 Any consideration of compensation will inevitably be driven by the particular facts that arise in the proceedings 
in issue. Even so, I have not been referred to any material that indicates that the proposed compensation and charge in 
favour ofPJT and the CRO are inconsistent with compensation structures and protections approved in other similarly 
complex insolvency proceedings. In that regard, I accept the petitioners' submissions that the task ahead justifies both 
the amount of the fees to be charged and the protections afforded by the charge. In short, I find that the proposed 
compensation is fair and reasonable in these circumstances. 

46 The secured creditors likely to be affected by the charges for PIT and the CRO's fees have been given notice and 
do not oppose the relief being sought. 

47 Finally, the Monitor is of the view that the agreed compensation of PJT and the CRO and the charge in their 
favour are appropriate. 
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48 In summary, all circumstances support the relief sought. Accordingly, I conclude that it is appropriate to appoint 
the CRO and approve the engagement of PJT on the terms sought. In addition, I grant a charge in favour of PJT and 
the CRO to a maximum of $10 million to secure their compensation beyond the monthly work fees, subject to the 
Administration Charge, the Director's Charge and the KERP Charge (as discussed below). 

Key Employee Retention Plan ("KERP") 

49 The Walter Canada Group also seeks approval of a KERP, for what it describes as a "key" employee needed to 
maintain the Canadian operations while the SISP is being conducted. In addition, Mr. Harvey states that this employee 
has specific information which the CRO, PJT and the Monitor will need to draw on during the implementation of the 

SISP. 

50 The detailed terms of the KERP are contained in a letter attached to Mr. Harvey's affidavit #3 sworn December 31, 
2015. In the course of submissions, the Walter Canada Group sought an order to seal this affidavit, on the basis that the 
affidavit and attached exhibit contained sensitive information, being the identity of the employee and the compensation 

proposed to be paid to him. 

51 I was satisfied that a sealing order should be granted with respect to this affidavit, based on the potential disclosure 
of this personal information to the public: see Sierra Club of Canada v. Canada (Minister of Finance), 2002 SCC 41 
(S.C. C.) at para. 53; Sahlin v. Nature Trust of British Columbia Inc., 2010 BCCA 516 (B.C. C.A. [In Chambers]) at para. 

6. A sealing order was granted on January 5, 2016. 

52 The proposed KERP must be considered in the context of earlier events. This individual was to receive a 
retention bonus from the U .S. entities; however, this amount is now not likely to be paid. In addition, just prior to the 
commencement of these proceedings, this person was given a salary increase to reflect his additional responsibilities, 
including those arising from the loss of support and the shared services from the U.S. entities. This new salary level has 
not been disclosed to the court or the stakeholders. 

53 The Walter Canada Group has proposed that this employee be paid a retention bonus on the occurrence of 
a "triggering event", provided he remains an active employee providing management and other services. The defined 
triggering events are such that the retention bonus is likely to be paid whatever the outcome might be. In addition, to 
secure the payment of the KERP to this employee, Walter Energy Canada seeks a charge up to the maximum amount 

of the retention bonus. 

54 The amount of the retention bonus is large. It has been disclosed in the sealed affidavit but has not been disclosed 

to certain stakeholders, including the 1974 Pension Plan. The Monitor states in its report: 

The combination of the salary increase and proposed retention bonus ... were designed to replace the retention 
bonus previously promised to the KERP Participant by Walter Energy U .S. 

55 I did not understand the submissions of the 1974 Pension Plan to be that the granting of a KERP for this employee 
was inappropriate. Rather, the concern related to the amount of the retention bonus, which is to be considered in the 
context of the earlier salary raise. At the end of the day, the 1974 Pension Plan was content to leave a consideration of 
the level of compensation to the Court, given the sealing of the affidavit. 

56 The authority to approve a KERP is found in the courts' general statutory jurisdiction under s. 11 of the CCAA 

to grant relief if "appropriate": see US. Steel Canada at para. 27. 

57 As noted by the court in Timminco Ltd. , Re, 2012 ONSC 506 (Ont. S.C.J. [Commercial List]) at para. 72, KERPs 
have been approved in numerous insolvency proceedings, particularly where the retention of certain employees was 

deemed critical to a successful restructuring. 
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58 Factors to be considered by the court in approving a KERP will vary from case to case, but some factors will 
generally be present. See for example, Grant Forest Products Inc., Re (2009), 57 C.B.R. (5th) 128 (Ont. S.C.J. [Commercial 
List]); and US. Steel Canada at paras. 28-33. 

59 I will discuss those factors and the relevant evidence on this application, as follows: 

a) Is this employee important to the restructuring process?: In its report, the Monitor states that this employee is the 
most senior remaining executive in the Walter Canada Group, with extensive knowledge of its assets and operations. 
He was involved in the development of theW olverine mine and has extensive knowledge of all three mines. He also 
has strong relationships in the communities in which the mines are located, with the Group's suppliers and with the 
regulatory authorities. In that sense, this person's expertise will enhance the efforts of the other professionals to be 
involved, including PJT, the CRO and the Monitor: US. Steel at para. 28; 

b) Does the employee have specialized knowledge that cannot be easily replaced?: I accept that the background and 
expertise of this employee is such that it would be virtually impossible to replace him if he left the employ of the 
Walter Canada Group: U.S. Steel at para. 29; 

c) Will the employee consider other employment options if the KERP is not approved?: There is no evidence here 
on this point, but I presume that the KERP is more a prophylactic measure, rather than a reactionary one. In any 
event, this is but one factor and I would adopt the comments of Justice Newbould in Grant Forest Products at paras. 
13-15, that a "potential" loss of this person's employment is a factor to be considered; 

d) Was the KERP developed through a consultative process involving the Monitor and other professionals?: The 
Monitor has reviewed the proposed KERP, but does not appear to have been involved in the process. Mr. Harvey 
confirms the business decision of theW alter Canada Group to raise this employee's salary and propose the KERP. 
The business judgment of the board and management is entitled to some deference in these circumstances: Grant 

Forest Products at para. 18; US. Steel Canada at para. 31; and 

e) Does the Monitor support the KERP and a charge?: The answer to this question is a resounding "yes". As to the 
amount, the Monitor notes that the amount of the retention bonus is at the "high end" of other KERP amounts 
of which it is aware. However, the Monitor supports the KERP amount even in light of the earlier salary increase 
and after considering the value and type of assets under this person's supervision and the critical nature of his 
involvement in the restructuring. As this Court's officer, the views of the Monitor are also entitled to considerable 
deference by this Court: U.S. Steel at para. 32. 

60 In summary, the petitioners' counsel described the involvement of this individual in the CCAA restructuring process 
as "essential" or "critical". These sentiments are echoed by the Monitor, who supports the proposed KERP and charge to 
secure it. The Monitor's report states that this individual's ongoing employment will be "highly beneficial" to the Walter 
Canada Group's restructuring efforts, and that this employee is "critical" to the care and maintenance operations at the 
mines, the transitioning of the shared services from the U.S. and finally, assisting with efforts under the SISP. 

61 What I take from these submissions is that a loss of this person's expertise either now or during the course of the 
CCAA process would be extremely detrimental to the chances of a successful restructuring. In my view, it is more than 
evident that there is serious risk to the stakeholders if this person does not remain engaged in the process. Such a result 
would be directly opposed to the objectives of the CCAA . I find that such relief is appropriate and therefore, the KERP 
and charge to secure the KERP are approved. 

Cash Collateralization I Intercompany Charge 

62 Pursuant to the initial order, the Walter Canada Group was authorized and directed to cash collateralize all letters 
of credit secured by the 2011 credit agreement within 15 days of any demand to do so from the administrative agent, 

Westlavvf>,l'ext. CANADA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. ~ 



Walter Energy Canada Holdings, Inc., Re, 2016 BCSC 107, 2016 CarsweiiBC 158 

2016 BCSC 107, 2016 CarsweiiBC 158, [2016) B.C.W.L.D. 844, 23 C.C.P.B. (2nd) 201 ... 

Morgan Stanley Senior Funding Inc. ("Morgan Stanley"). This order was made on the basis of representations by the 
Monitor's counsel that it had obtained a legal opinion that the security held by Morgan Stanley was valid and enforceable 
against the Walter Canada Group. 

63 On December 9, 2015, Morgan Stanley demanded the cash collateralization of approximately $22.6 million of 
undrawn letters of credit. On December 21, 2015, Morgan Stanley requested that the Walter Canada Group enter into 
a cash collateral agreement (the "Cash Collateral Agreement") to formalize these arrangements. 

64 The Walter Canada Group seeks the approval of the Cash Collateral Agreement, which provides for the 
establishment of a bank account containing the cash collateral and confim1s Morgan Stanley's pre-filing first-ranking 
security interest in the cash in the bank account. The cash collateralization is intended to relate to letters of credit issued 
on behalf of Brule Coal Partnership, Walter Canadian Coal Partnership, Wolverine Coal Partnership and Willow Creek 

Coal Partnership. However, only the Brule Coal Partnership has sufficient cash to collateralize all these letters of credit. 

65 Accordingly, the Walter Canada Group seeks an intercompany charge in favour of Brule Coal Partnership, and any 
member of the Walter Canada Group, to the extent that a member of the Walter Canada Group makes any payment or 
incurs or discharges any obligation on behalf of any other member of the Walter Canada Group in respect of obligations 
under the letters of credit. The intercompany charge is proposed to rank behind all of the other court-ordered charges 
granted in these proceedings, including the charges for PJT and the CRO and the KERP. 

66 No objection is raised in respect of this relief. The Monitor is of the view that the intercompany charge is appropriate. 

67 In my view, this relief is simply a formalization of the earlier authorization regarding the trusting up of these 
contingent obligations. On that basis, I approve the Cash Collateral Agreement. I also approve the intercompany charge 
in favour of the Brule Coal Partnership, on the basis that it is necessary to preserve the status quo as between the various 
members of the Walter Canada Group who will potentially benefit from the use of this Partnership's funds. Such a 
charge will, as stated by the Monitor, protect the interests of creditors as against the individual entities within the Walter 
Canada Group. 

Stay Extension 

68 In order to implement the SISP, and further its restructuring efforts in general, the Walter Canada Group is seeking 
an extension of the stay and other relief granted in the initial order until April 5, 2016. 

69 Section 11.02(2) and (3) of the CCAA authorizes the court to make an order extending a stay of proceedings 
granted in the initial application. In this case, the evidence, together with the conclusions of the Monitor, support that 
an extension is appropriate and that the petitioners are acting in good faith and with due diligence. No stakeholder has 
suggested otherwise. 

70 As noted above, it is anticipated that the Walter Canada Group will have sufficient liquidity to continue operating 
throughout the requested stay period. 

71 Further, as the Phase 1 deadline in the SISP is March 18 2016, an extension of the stay until April 5, 2016 will 
provide sufficient time for PJT to solicit, and the CRO (in consultation with the Monitor and PJT) to consider, any 
letters of intent. At that time, the process may continue to Phase 2 of the SISP, if the CRO, in consultation with the 
Monitor and PJT, deems it advisable. In any event, at the time of the next court date, there will be a formal update to 
the court and the stakeholders on the progress under the SISP. 

72 The only issue relating to the extension of the stay arises from the submissions of the Union, who represents the 
employees at the Wolverine mine owned and operated by the Wolverine Coal Partnership ("Wolverine LP"). The Union 
wishes to continue with certain outstanding legal proceedings outstanding against Wolverine LP, as follows: 
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a) In June 2015, the B.C. Labour Relations Board (the "Board") found that Wolverine LP was in breach of s. 54 of 

the Labour Relations Code, R.S.B.C. 1996, c. 224 (the "Code"). The Board ordered Wolverine LP to pay $771,378.70 

into trust byway of remedy. This was estimated to be the amount of damages owed by Wolverine LP, but the Union 

took the position that further amounts are owed. In any event, this amount was paid and is currently held in trust; 

b) In November 2015, Wolverine LP filed a proceeding in this court seeking a judicial review of the Board's decision 

on the s. 54 issue. As a result, the final determination of the damages arising from the Code breach has not yet 

occurred and may never occur if Wolverine LP succeeds in its judicial review; and 

c) Following layoffs in April2014, the Union claimed that a "northern allowance" was payable by Wolverine LP to 

the employees, including those on layoff. This claim was rejected at arbitration, and upheld on review at the Board. 

In February 2015, the Union filed a proceeding in this court seeking a judicial review of the Board's decision. 

73 The Union's counsel has referred me to my earlier decision in Yukon Zinc Corp., Re, 2015 BCSC 1961 (B.C. S.C.). 

There, I summarized the principles that govern applications by a creditor to lift the stay of proceedings to litigate claims: 

[26] There is also no controversy concerning the principles which govern applications by creditors under the CCAA 

to lift the stay of proceedings to litigate claims in other courts or forums, other than by the procedures in place in 

the restructuring proceedings: 

a) the lifting of the stay is discretionary: Canwest Global Communications Corp., 2011 ONSC 2215, at 

paras. 19, 27; 

b) there are no statutory guidelines and the applicant faces a "very heavy onus" in making such an 

application: Canwest Global Communications Corp. (Re) (2009), 61 C.B.R. (5th) 200, at para. 32, 183 

A.C.W.S. (3d) (Ont. S.C.J.) ("Canwest (2009)"), as applied in Azure Dynamics Corporation (Re), 2012 

BCSC 781, at para. 5 and 505396 B. C. Ltd. ( Re), 2013 BCSC 1580, at para. 19; 

c) there are no set circumstances where a stay will or will not be lifted, although examples of situations 

where the courts have lifted stay orders are set out in Canwest (2009) at para. 33; 

d) relevant factors will include the status of the CCAA proceedings and what impact the lifting of the 

stay will have on the proceedings. The court may consider whether there are sound reasons for doing so 

consistent with the objectives of the CCAA, including a consideration of the relative prejudice to parties 

and, where relevant, the merits of the proposed action: Can west (2009) at para. 32; 

e) particularly where the issue is one which is engaged by a claims process in place, it must be remembered 

that one of the objectives of the CCAA is to promote a streamlined process to determine claims that reduces 

expense and delay; and 

f) as an overarching consideration, the court must consider whether it is in the interests of justice to lift 

the stay: Canwest (2009); Azure Dynamics at para. 28. 

74 I concluded that the Union had not met the "heavy onus" on it to justify the lifting of the stay to allow these various 

proceedings to continue. My specific reasons are: 

a) The Union argues that the materials are essentially already assembled and that these judicial reviews can be 

scheduled for short chambers matters. As such, the Union argues that there is "minimal prejudice" to Wolverine LP. 

While this may be so, proceeding with these matters will inevitably detract both managerial and legal focus from the 

primary task at hand, namely to implement the SISP, and as such, potentially interfere with the restructuring efforts; 
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b) The Union argues that any purchaser of Wolverine LP's mine will inherit outstanding employee obligations 
pursuant to the Code. Accordingly, the Union argues that it will be more attractive to a buyer for the mine to have 
all outstanding employee claims resolved. Again, while this may come to pass, such an argument presupposes an 
outcome that is anything less than clear at this time. Such a rationale is clearly premature; 

c) The Union argues that it is unable to distribute the $771,378.70 to its members until Wolverine LP's judicial 
review is addressed. Frankly, I see this delay as the only real prejudice to the Union members. However, on the 
other hand, one might argue that the Union members are in a favourable position with these monies being held in 
trust as opposed to being unsecured creditors of Wolverine. In any event, the Union's claim to these monies has not 
yet been determined and arises from a dispute that dates back to April 2014. Therefore, there is no settled liability 

that would allow such payment to be made; and 

d) The Union claims that these matters must be determined "in any event" and that they should be determined 
"sooner rather than later". However, the outcome of the SISP may significantly affect what recovery any creditor 
may hope to achieve in this restructuring. In the happy circumstance where there will be monies to distribute, I 
expect that a claims process will be implemented to determine valid claims, not only in respect of the Union's claims, 

but all creditors. 

75 In summary, there is nothing to elevate the Union's claims such that it is imperative that they be determined 
now. There is nothing to justify the distraction and expense of proceeding with these actions to the detriment of the 

restructuring efforts. If it should come to pass that monies will be distributed to creditors, such as the Union, then I 
expect that the usual claims process will be implemented to decide the validity of those claims. 

76 In the meantime, if it becomes necessary to determine the validity of these claims quickly (such as to clarify potential 
successor claims for a purchaser), the Union will be at liberty to renew its application to lift the stay for that purpose. 

77 Accordingly, I grant an extension of the stay of proceedings and other ancillary relief until April 5, 2016. 

End of Document 

Application granted. 
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Subject: Corporate and Commercial; Insolvency 

Application to vary order staying proceedings against respondent pursuant to s. II of Companies' Creditors 
Arrangement Act. 

Forsyth J.: 

I. The Facts 

On 7th and 8th November 1988 I heard an application by Noreen Energy Resources Limited ("Noreen") regarding 
an order that I made on 22nd September 1988, under s. 11 of the Companies' Creditors Arrangement Act, R.S.C. 1970, 
c. C-25 ("C.C.A.A."). It is necessary that I set out the background and the terms of that order in some detail. 

2 The order of 22nd September 1988 was granted declaring that Oakwood Petroleums Ltd. ("Oakwood") is a company 
to which the C. C. A.A. applies. As might be expected, Oakwood asked that a term of the order be a provision that stays 
proceedings by parties against it until it has had time to formulate a plan of compromise under the C. C. A.A. The exact 
term at issue in the order is: 

3 4. AND THIS COURT FURTHER ORDERS that save and except for the matters referred to in paragraph 
11 herein: 

4 (a) all proceedings taken or that might be taken by any of Oakwood's creditors under the Bankruptcy Act, 

R.S.C. 1970, c. B-3 and the Winding-Up Act, R.S.C. 1970, c. W-10, or either of them shall be stayed until further 
Order of this Court, 

5 (b) that all further proceedings in any action, suit or proceeding against Oakwood, its assets, property, and 
undertaking shall be restrained until further Order of this Court, 

- -----------
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6 (c) that no proceedings shall be proceeded with or commenced against Oakwood, its assets, property and 
undertaking except with leave of this Court with notice to Oakwood and subject to such terms as this Court may 
impose, and without limitation to any of the foregoing, 

7 i) all persons are enjoined and restrained from realizing upon or otherwise dealing with any security held by 
that person on the property, assets and undertaking of Oakwood until further Order of this Court, and 

8 ii) all persons, having rights under the terms of any operating agreements with Oakwood are enjoined and restrained 

from taking proceedings to remove Oakwood as operator of such petroleum and natural gas properties and facilities, 

notwithstanding any provision contained in the said Agreements to the contrary, until further Order of this Court. 

[emphasis added] 

9 Paragraph 11, which is referred to in para. 4, is irrelevant with respect to this application. It should be noted that 
Noreen was not present or represented at the C.C.A.A. application by Oakwood. 

10 The crux of the present dispute before me focuses on cl. 4(c)(ii) of the previous passage. Noreen is involved in 20 
oil and gas producing properties in the Hays area of Alberta in which Oakwood also has a working interest and is the 
operator. The terms under which Oakwood performs as operator are contained in the standard Canadian Association 
of Petroleum Landmen Operating Agreement ("CAPL Agreement"). Some of the properties are covered by agreements 
under the 1974 CAPL Agreement form while others are dealt with under the 1981 form of the CAPL Agreement. For 
the purposes of this application, nothing turns on that distinction. 

11 Clause 202 of both forms of the CAPL Agreement deals with the replacement of the operator in certain situations. 
The two versions are substantially similar and it will suffice to set out a portion of the 1981 wording of cl. 202: 

202 Replacement Of Operator -

12 (a) The Operator shall be replaced immediately and another Operator appointed pursuant to Clause 206, in 
any one of the following circumstances: 

13 (i) If the Operator becomes bankrupt or insolvent or commits or suffers any act of bankruptcy or insolvency, or 
makes any assignment for the benefit of creditors, or causes any judgement to be registered against its participating 
interest. 

14 (ii) If the Operator assigns or purports or attempts to assign its general powers and responsibilities of 
supervision and management as Operator hereunder. [emphasis added] 

15 Noreen's application in the present matter is an attempt to enforce cl. 202 of the CAPL Agreement and have itself 
appointed as operator of the 20 wells in the Hays area. A notice of motion dated 4th October 1988 was filed by N orcen, 
in which the following relief was sought: 

16 (a) varying subparagraph 4(c)(ii) of the Order granted and entered in these proceedings the 22nd day of 
September, 1988 in order to permit the removal of Oakwood Petroleums Ltd. as operator of certain oil and gas 
properties as described in the Affidavit of Wayne Newhouse, filed herein; 

17 (b) granting the Applicants leave to file an Originating Notice of Motion in the form attached as Exhibit "D" 
to the Affidavit of Wayne Newhouse, filed herein; 

18 (c) abridging the time for service of the said Originating Notice of Motion and granting the Applicants leave 
to proceed with the applications set out therein before the Honourable Mr. Justice G.R. Forsyth immediately after 
the within applications have been heard and determined; and 
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19 (d) granting the Applicants costs of the within application. 

20 The basic effect is that leave to take appropriate steps to remove Oakwood as operator is sought and the originating 
notice of motion referred to above is designed to secure a declaratory order that Oakwood is not entitled to remain as 
operator. 

21 Oakwood is not in default on any payments due toN orcen under the operating agreement as a result of carrying on 
operations for approximately two years under a mixed trust fund account, nor is Oakwood indebted to its trade creditors 
with respect to its operatorships. I would note that there is an ongoing action between the two parties regarding N orcen's 
entitlement to the benefits of a settlement wherein Oakwood succeeded in arriving at a compromise of some of its debts 
with its trade creditors. However, the act of default relied on by Noreen for the purpose of this application is Oakwood's 
alleged insolvency resulting in the bringing into play of cl. 202(a)(i) of the CAPL Agreement. 

II. The Arguments 

22 The starting point of Noreen's argument is that it is urged that the mere fact that Oakwood has been found to be 
a company to which the C.C.A.A. applies means that it is insolvent within the meaning of the CAPL Agreement. As a 
result, it is argued that cl. 202 is triggered and that Oakwood either has automatically been removed as operator of the 
Hays properties, or in the alternative, it is now liable to be removed. 

23 From that premise, N orcen argues that, firstly, if removal has already occurred, then a "proceeding" is not required 
to remove Oakwood as operator and, consequently, it merely seeks declaratory relief to that effect. If the removal has not 
occurred automatically, Noreen further submits that the current stay in place is not of a type that falls within the ambit of 
the provisions of s. 11 of the C. C. A.A. Accordingly, the argument follows that I did not have the jurisdiction to include 
cl. 4(c)(ii) in my order of 22nd September 1988. In the further alternative, it is argued that if the C. C. A.A. purports to 
confer on me the jurisdiction to stay Noreen's attempts to remove Oakwood as operator, then s. 11 is unconstitutional 
in a division of powers sense as a federal intrusion in to the provincial legislative field of property and civil rights under s. 
92(13) of the Constitution Act, 1867. Of course, the arguments and their ramifications were flushed out in much greater 
detail than this, as will become apparent in my resolution of the issues, but I believe that I have fairly set out their basic 
propositions. 

24 In opposition to Noreen's application Oakwood is supported by certain of its lenders and creditors that would be 
involved in any proposed reorganization plan under the C.C.A.A. Submissions were made by Oakwood, the Bank of 
Montreal and the Royal Bank of Canada and many of Oakwood's other lenders went on the record as opposing Noreen's 
application. Varied attacks on the merits of the application were made. 

25 Oakwood's submissions, as well as those of the lenders supporting its position, focused on an argument suggesting 
that the purpose of the C.C.A.A. is to allow debtor companies to continue to carry on their business and that necessarily 
incidental to that purpose is the power to interfere with contractual relations, including those involving non-creditor 
third parties. It is argued that the federal insolvency legislative power under s. 91(21) of the Constitution Act, 1867, 
includes the power to interfere with contractual relations and consequently, it is submitted, no constitutional issue arises. 

26 Supporting lenders also focused on the meaning of insolvency under the CAPL Agreement, arguing that Oakwood is 
commercially solvent with respect to day-to-day matters and that it is only commercial insolvency which is contemplated 
by the agreement. 

27 Finally, helpful submissions were made by both the Attorney General of Canada and the Attorney General of 
Alberta. These submissions were of assistance in delineating the constitutional issue before the court. The provincial 
position supported a narrow reading of s. 11 of the C.C.A.A. and, as a result, the Attorney General of Alberta supported 
Noreen's interpretation while federal submissions were supportive of Oakwood's construction of s. 11. 
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III The Issues 

28 It is necessary that I begin by dealing with preliminary issues under the CAPL Agreement to determine whether 
the circumstances surrounding this application are such that cl. 202 is applicable. In effect I must deal with the question 
of whether Oakwood is insolvent in the context of this particular application. If I arrive at the conclusion that Oakwood 
is insolvent, I must then consider the parties' statutory construction and constitutional arguments. 

29 In that regard, this application raises a most interesting problem that is analogous to the traditional "chicken or the 
egg" scenario. It must be decided whether one should approach the constitutional issue or the statutory construction issue 
first. In my opinion, the constitutional issue cannot be approached in a vacuum. It can be helpful to use the constitutional 
issue as an aid to statutory construction in borderline cases, but it must first be decided whether we are dealing with such 
a case. If the meaning of s. II of the C. C. A.A. can be determined without resort to constitutional aids to construction, 
that meaning must then be scrutinized for its constitutional validity. Embarking on a constitutional inquiry too early in 
the analysis clouds the issues and detracts from the proper construction of the statute. 

30 Section 11 of the C.C.A.A. provides as follows: 

31 ll. Notwithstanding anything in the Bankruptcy Act or in the Winding-up Act, whenever an application has 
been made under this Act in respect of any company, the court, on the application of any person interested in the 
matter, may, on such notice to any other person, or without notice as it may see fit, make an order staying until 
such time as the court may prescribe or until further order all proceedings taken or that might be taken in respect 
of such company under the Bankruptcy Act and the Winding-up Act or either of them, and the court may restrain 
further proceedings in any action, suit or proceeding against the company upon such terms as the court sees fit, and 
the court may also make an order that no suit, action or other proceeding shall be proceeded with or commenced 
against the company except with the leave of the court and subject to such terms as the court imposes. 

32 I accordingly must embark on a two-step analysis in considering the section. The first step involves a rigorous 
construction of s. ll. If the section has a narrow meaning as contended by Noreen, it follows that I did not have the 
jurisdiction to include d. 4(c)(ii) in my order of 22nd September 1988 because s. 11 of the C.C.A.A. would then entitle 
me only to interfere with debtor and creditor relationships in the terms of my stay order. Noreen, as a non-creditor, 
would then be free to take whatever steps it feels are necessary to have Oakwood removed as operator if Oakwood is 
insolvent within the terms of the CAPL Agreement. Of course, it is possible that equitable relief of some sort might 
be available to Oakwood in such circumstances but that issue was not argued directly before me in this application. If 
the section, properly construed, is to be given a wider meaning, then Noreen would be stayed in its attempts to have 
Oakwood removed as operator as a result of my order of 22nd September 1988. This interpretation would involve my 
finding that s. ll of the C.C.A.A. is broad enough in its terms to affect the contractual rights of non-creditors. In that 
case, it would then be necessary to carefully consider the constitutional validity of s. II of the C.C.A.A. in that it would 
purport to affect the contractual rights of parties that are not creditors of Oakwood. That analysis constitutes the second 
step in the inquiry. 

33 Only if I cannot arrive at a clear meaning for s. II will the presumption of constitutionality enter into the picture. 
If that is the case, I may then turn to the so-called "presumption of constitutionality" to assist me in my interpretive task: 
see Duplain v. Cameron, [1961] S.C.R. 693 at 709, 36 W.W.R. 490, 30 D.L.R. (2d) 348 [Sask.]. I hesitate, however, to 
rely on that assistance too early in my interpretation of s. Illest it taint the proper meaning of the words of the section 
on their face. 

34 With that approach in mind, I now turn to consider the issues before me. 

IV. Resolution Of The Issues 

A. Preliminary issues unde1· the CAPL agreement 
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35 I begin with the broad issue of whether a default has occurred under the tem1s of the CAPL Agreement which 

might entitle Noreen to relief. 

36 In that regard, the first issue is whether Oakwood is "insolvent" within the meaning of the CAPL Agreement. I am 
of the opinion that it is. In Tri-Star Resources Ltd. v. J. C. Int. Petroleum Ltd, 48 Alta. L.R. (2d) 355, [1987] 2 W.W.R. 
141 (Q.B.), Chief Justice Moore held at p. 146: 

37 In my view there is no issue to be tried on the question of "insolvency". The company, by Mr. Cole's own 
admission as stated in his affidavit of 22nd July, was unable to meet its obligations and was insolvent. Black's Law 
Dictionary defines "insolvency" as an "inability to pay one's debts". Surely when the president of the company under 

oath states the company is unable to pay its debts there can be no further argument on the question. 

38 In the present case, the affidavit of Douglas Nolan Blades, executive vice-president of Oakwood, dated 21st 
September 1988, contains numerous admissions that Oakwood is unable to pay its debts. In addition, the C.C.A.A. 
applies only to a "debtor company" and that term as defined in the Act amounts essentially to insolvency. It reads in 
part as follows: 

39 "debtor company" means any company that is bankrupt or insolvent or has committed an act of bankruptcy 
within the meaning of the Bankruptcy Act or is deemed insolvent within the meaning of the Winding-up Act ... 

40 It seems difficult to me to argue on one date that you are insolvent and that you deserve the protection of the 
C.C.A.A. for one purpose yet argue on another day, for another purpose, that you are not insolvent within the meaning 

of the CAPL agreement. 

41 The Royal Bank in its submissions argues that Oakwood is commercially solvent even though it may be legally 

insolvent and it further asserts that the CAPL Agreement contemplates commercial solvency incl. 202. In my opinion, 
the CAPL Agreement requires that insolvency be given its normal meaning. It cannot be interpreted as relating only to 
the meeting of day-to-day expenses and paying the joint operators as contended by the Royal Bank. Under cl. 306 of the 
CAPL Agreement, one of the duties of the operator is to pay all trade debts. Under cl. 605 there is an obligation placed 
on the operator to distribute income from the well to parties entitled to it. Both requirements are functions and duties 
of the operator. Under cl. 202(b)(ii) the operator is liable to be removed for default on any of its duties or obligations 
under the CAPL Agreement. The particular situations cited and relied upon by the Royal Bank as indicia of "commercial 
insolvency" are specifically dealt with under these other provisions in the CAPL Agreement. The state of insolvency 
stands alone as a reason for removal. For that reason, I am accordingly of the view that "insolvency" in the context of 
the CAPL Agreement should be given its normal meaning and not the more restricted meaning urged by counsel for the 
Royal Bank. It follows on the facts of this case that by the bringing of its C.C.A.A. application, Oakwood has declared 
itself insolvent and thus cl. 202 of its operating agreement comes into play. 

42 This brings me to the second preliminary issue. That issue is whether insolvency creates an automatic ejection of 
Oakwood from its operatorship or whether some further action is required on Noreen's part. 

43 Noreen argues that the terms of the CAPL Agreement provide a formula for the automatic ejection of Oakwood 
and that they select Noreen as the operator by default and, in that regard, it relies upon cl. 206. The clause is a lengthy 
one but, since the issue is critical to the disposition of this application, it is essential that I set it out in full: 

206. Appointment Of New Operator -

44 (a) If an Operator resigns or is to be replaced, an Operator shall be appointed by the affirmative vote of two 
(2) or more parties representing a majority of the participating interests, provided if there are only two (2) Joint
Operators to this Operating Procedure and the Operator that resigned or is to be replaced is one (1) of the Joint
Operators, then, notwithstanding the foregoing, the other Joint-Operator shall have the right to become the Operator. 
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45 (b) No party shall be appointed Operator hereunder unless it has given its written consent to the appointment; 
provided that if the parties fail to appoint a replacing Operator or if any appointed Operator fails to carry out its 
duties hereunder, the party having the greatest participating interest shall act as Operator pro tern, with the right, 
should a similar situation re-occur after a new Operator has been appointed, to require the party having the next 
greatest participating interest to act as Operator pro tern and so on as occasion demands. 

46 (c) No provision of this Article shall be construed to re-appoint as next -succeeding Operator an Operator who 
has been replaced under Clause 202, except with the unanimous consent of the parties. 

47 (d) Except as provided in Subclause (a) of Clause 202 (in which case the Operator shall be replaced immediately), 

every replacement of Operator shall take effect at eight (8:00) o'clock a.m. on the first (lst) day of the calendar 
month following the expiration of any period of notice effecting a change of Operator, notwithstanding anything 
hereinbefore contained. [emphasis added] 

48 Noreen relies on the italicized portion of cl. 206(d) in its argument that Oakwood has already been removed as 
operator. In my opinion, however, that portion of the clause simply provides for a situation where a party is not forced 
to wait a period of time, which could be up to a month less a day, for replacement in circumstances of insolvency. 

49 I have chosen to emphasize the words in italics. In particular, I note that cl. 206(a) reads in part "shall have the right 
to become the Operator". It appears to be worded in the future tense suggesting that at some point following insolvency 
another party may become the operator if appropriate measures are taken. There is some positive election required on 
Noreen's part indicating that it wants to exercise its right to become the operator. 

50 Oakwood has functioned as operator for approximately two years since its difficult financial situation began. It 
has performed its duties and responsibilities over that entire period of time. It seems to me to be difficult to now assert 
that Noreen has been the operator for the last two years. It may have had a right to become the operator, but until that 
right is exercised, Oakwood remains in control. 

51 In summary, Oakwood is an insolvent operator as that term is used in the CAPL Agreement. The present set of 
circumstances is one in which cl. 202 is applicable. 

52 The final preliminary point that I must deal with is the argument made by Noreen that their action should be 
permitted because insolvency under the CAPL Agreement is not curable and consequently an action to remove Oakwood 
as operator under the Hays agreements is inevitable in any event. In the alternative, it is suggested that if insolvency 
is curable, a current stay may be permanently affecting Noreen's future right to become operator in that if Oakwood 
becomes solvent, Noreen's right to remove it as operator will have been defeated as a result of my order. 

53 The point of whether or not insolvency is a curable state under the CAPL Agreement is not directly before me on 
the facts of this case at this time. I do recognize the possibility that Noreen's rights may be permanently affected by the 
current stay. However, the issue of curability is one that is better decided when a fact situation comes before the court 
in which insolvency has actually been cured. I emphasize that although I do not decide the issue here, I am cognizant of 
the potential for future prejudice to Noreen's rights and, accordingly, I must interpret the situation as something more 
than a mere suspension of its rights as contended by the Bank of Montreal. 

54 With these conclusions regarding the effect of the relevant provisions of the CAPL Agreement in mind, J now 
consider the statutory construction and constitutional arguments raised by the parties. 

B. The proper construction ofs. 11 of the Companies' Creditors Arrangement Act 

55 The wording of s. II is extraordinarily broad. It is quite capable of sustaining both meanings argued by the parties 
to this application. For example, the long title ofthe C.C.A.A. can be used to support either meaning. One can argue that 
"An Act to facilitate compromises and arrangements between companies and their creditors" suggests that the C. C. A.A. 
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is only designed to affect creditors. One can equally argue that the use of the word "facilitates" means that the Act 
encompasses a broader scope that includes potentially affecting all parties that may threaten a compromise arrangement. 

56 I note that the debtor and creditor theme is recurrent throughout the C.C.A.A. In fact the only place that the 
theme is conspicuously absent is in the wording of s. 11 itself. I do not, however, regard this absence of the C.C.A.A. 's 
general theme from s. 11 as conclusive in any way as to the types of relations that may be interfered with in a stay under 
the section. The conclusion that I do draw, however, is that at least the wording of s. 11 itself is capable of sustaining 
the broad meaning that is argued by Oakwood and its supporters. 

57 Noreen argues that its rights are affected without it being given the same vote concerning a plan of compromise 
that is granted to creditors. Surely, however, third parties whose rights are affected by the compromise agreement are 
entitled to make submissions when the time comes for the debtor company to seek the approval of the court for its plan. 
In addition, it should be emphasized that the stay power under s. II is a discretionary one. There is much room in the 
terms of s. II to refuse a stay when third party rights will be seriously prejudiced by its terms. 

58 In construing a statute, one must always keep in mind the objects that the piece oflegislation is designed to achieve. 
This principle is emphasized in Driedger, Construction of Statutes, 2nd ed. (1983), at p. 74: 

59 The comprehension of legislation is, in a sense, the reverse of the drafting process. The reader begins with the 
words of the Act as a whole and from a reading of these words in their setting, deduces the intention of Parliament as 
a whole, the legislative scheme, and the object of the Act, and then makes construction of the particular enactment 
harmoniously with the words, framework and object of the Act. 

60 The authorities are of some assistance in arriving at a determination of the purpose of the C.C.A.A. Illustrative 
are the words ofWachowich J. in Meridian Dev. Inc. v. TD. Bank; Meridian Dev. Inc. v. Nu-West Ltd, 32 Alta. L.R. 
(2d) 150, [1984]5 W.W.R. 215, 52 C.B.R. (N.S.) 109 at 114, II D.L.R. (4th) 576, 53 A.R. 39 (Q.B.): 

61 The legislation is intended to have wide scope and allows a judge to make orders which will effectively maintain 
the status quo for a period while the insolvent company attempts to gain the approval of its creditors for a proposed 
arrangement which will enable the company to remain in operation for what is, hopefully, the future benefit of both 
the company and its creditors. 

62 Re Feifer and Frame Mfg. Corp., 28 C.B.R. 124, [1947] Que. K.B. 348 (C.A.), must also be considered because 
it involves a fact situation that can at least be analogized to the present one. The facts were that a lease of premises 
contained a clause permitting eviction on insolvency. The debtor tenant availed itself of the protections offered by the 
C.C.A.A. After the compromise proposed by the company was approved by the court, the landlord sought to rely on 
its eviction clause. As was illustrated during arguments on this case, that case is a difficult one from which to extract a 
ratio. The difficulty arises in part from the fact that four different judgments were rendered. The general holding was 
that the landlord was not permitted to rely on the eviction clause. 

63 T must rely on an English translation of the decision of the Quebec Court of Appeal that was included in the briefs 
of several of the parties that made submissions. At p. 11 of the translation, St-Germain J., in his judgment, held: 

64 In effect, if, on the one hand, one must admit that recourse by a debtor to this law of arrangement constitutes 
in itself an act of bankruptcy, and if, on the other hand, a termination clause like that which is the subject of the 
present action permits a lessor to terminate his lease with a lessee, what good is it to the lessee to have recourse to 
this Act to make an arrangement with its non-secured creditors, if he must by that very act expose himself to the 
chance of his lease being terminated? 

65 It seems to me that that line of thinking is particularly relevant in the case at bar. The affidavit ofDouglas Nolan 
Blades, dated 4th November 1988, deposes that the effect of the removal of Oakwood as operator would likely be fatal 
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to attempts to restructure the company. A temporary stay of proceedings must apply to working partners in addition 
to creditors if the C.C.A.A. is to be of any protection at all. 

66 This particular application may relate to only 20 wells but the evidence is that Oakwood is the operator in 
approximately 800 wells when its entire undertaking is considered. It would be difficult to grant Noreen's application 
without granting similar orders in the future to other holders of working interests of which Oakwood is the operator with 
the result being a marked reduction in the probability of success for Oakwood in its efforts to negotiate an acceptable 
plan of compromise with its lenders. 

67 Attempts to distinguish the Feifer case were made on several grounds. The first is that there was a wartime 
ordinance in effect at the time of Feifer which made eviction clauses of the type considered in Feifer illegal. Clearly that 
fact materially affects the ratio of the case, but even if the passages regarding the scope of the C.C.A.A. are obiter, they 
are nevertheless supportive of a broad interpretation of s. 11. The second ground on which N orcen seeks to distinguish 
the case is on the basis that there are references in Fe~fer to the landlord as a creditor and in the present case Noreen 
is clearly not claiming in a capacity as a creditor. The difficulty, however, is that the purported eviction in Feifer took 
place after a binding compromise had been made. My reading of the decision is that the reference to the landlord as a 
"creditor" was perhaps merely a recognition of its former status. The fact is that both Feifer and the case at bar deal with 
situations under a federal statute where the company availing itself of the protections of the C.C.A.A. does not owe the 
party claiming contractual rights money at the time of the court hearing. It is irrelevant whether the claiming party is 
given the name "creditor" or some other label. The critical point is that the applicant is not owed money in either case. 

68 Noreen also relies on the decision of Chief Justice Moore in Tri-Star Resources Ltd. v. J. C. Int. Petroleum, supra. 
While that case is very helpful on the issue of insolvency, it is readily distinguishable on the stay issue. In Tri-Star, the 
operator of certain oil and gas properties filed a proposal under the Bankruptcy Act, R.S.C. 1970, c. B-3. Another party 
having a working interest successfully brought an application to have the operator removed summarily notwithstanding 
the stay provision ins. 49 of the Bankruptcy Act. The Tri-Star case is clearly distinguishable because of the fact that it 
was concerned with a proposal under the Bankruptcy Act. The stay power under s. 49 refers only to a stay against claims 
provable in bankruptcy while the C. C. A.A. provision, as already noted, is worded in a much broader fashion. 

69 For these reasons, I am drawn to the conclusion that s. 11 must be interpreted in the fashion suggested by Oakwood 
and its supporting creditors in order that the C.C.A.A. be permitted to accomplish its legislative purpose. The section 
grants the jurisdiction to a court to stay proceedings such as those contemplated here by Noreen. This type of action 
is a proceeding within the terms of s. 11. 

C. The constitutionality of a broad interpretation of s. II 

70 Given that I am of the opinion that the proper statutory construction of s. II of the C.C.A.A. is a broad one, it 
becomes necessary to consider whether such an interpretation is constitutionally valid under the division of powers set 
out in ss. 91 and 92 of the Constitution Act, 1867. 

71 Section 91(21) of the Constitution Act, 1867, grants to the Parliament of Canada legislative jurisdiction in the 
fields of"bankruptcy and insolvency" whiles. 92(13) assigns exclusive legislative jurisdiction to the provinces in the fields 
of "property and civil rights". Clearly, we may be treading on marginal constitutional ground in the case at bar. If we 
are doing so, there is the possibility of reading the C.C.A.A. in a less offensive fashion by reading the statute down as 
argued by the province of Alberta and Noreen. I begin my analysis, however, on the footing that the proper statutory 
construction of s. 11 of the C. C. A.A. is a wide one. 

72 Given that fact, it must be asked whether interference with contractual rights such as Noreen's is constitutionally 
valid. Although there is no argument made that the C.C.A.A. itself is constitutionally invalid, the basic starting point 
must be the decision in Re Companies' Creditors Arrangement Act; A. G. Can. v. A. G. Que., [1934] S.C.R. 659, 16 C.B.R. 
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1, [1934] 4 D.L.R. 75. It was held in that case that the Act was valid as relating to bankruptcy and insolvency rather than 
property and civil rights. At p. 664, Cannon J. held: 

73 Therefore, if the proceedings under this new Act of 1933 are not, strictly speaking, "bankruptcy" proceedings, 
because they had not for object the sale and division of the assets of the debtor, they may, however, be considered 
as "insolvency proceedings" with the object of preventing a declaration of bankruptcy and the sale of these assets, 
if the creditors directly interested for the time being reach the conclusion that an opportune arrangement to avoid 
such sale would better protect their interest, as a whole or in part. Provisions for the settlement of the liabilities of 
the insolvent are an essential element of any insolvency legislation ... 

74 The C.C.A.A. is an Act designed to continue, rather than liquidate, companies. In upholding the C.C.A.A., the 
Supreme Court of Canada must be taken as having extended the meaning of the term "insolvency" to include dealing with 
insolvent companies outside of a liquidation setting. The critical part of the decision is that federal legislation pertaining 
to assisting in the continuing operation of companies is constitutionally valid. In effect the Supreme Court of Canada 
has given the term "insolvency" a broad meaning in the constitutional sense by bringing within that term an Act designed 
to promote the continuation of an insolvent company. 

75 Accordingly, if promoting the continuance of insolvent companies is constitutionally valid as insolvency legislation, 
it follows that a stay which happens to affect some non-creditors in pursuit of that end is valid. Surely a necessary part 
of promoting the continuance of a company is to give that company some time to stop and gather its faculties without 
interference from affected parties for a brief period of time. In my opinion, the distinction between creditors' contractual 
rights and the contractual rights of non-creditor third parties that Noreen asks me to draw is not a helpful one in these 
circumstances. Continuance of a company involves more than consideration of creditor claims. For that reason, I am 
of the opinion that s. 11 of the C.C.A.A. can validly be used to interfere with some other contractual relationships 
in circumstances which threaten a company's existence. I add, however, that in my judgment, such interference in the 
interest of fairness to all parties should be effective only for a relatively short period of time. 

76 If I am wrong in my conclusion that a wide reading of the C.C.A.A. is permissible as a valid exercise of Parliament's 
powers in the field of insolvency law, the wide reading can also be supported on the basis of another constitutional 
argument. The "necessarily incidental" or "ancillary" constitutional doctrine can be used to arrive at the same conclusion: 
see Hogg, Constitutional Law of Canada, 2nd ed. (1985), pp. 334-37. 

77 On either of the two tests cited by Professor Hogg for use of the ancillary doctrine, it seems that the constitutional 
validity of a wide reading of s. 11 of the C.C.A.A. can be upheld. Under the "rational, functional connection" test that 
was approved in Multiple Access Ltd. v. McCutcheon, [1982] 2 S.C.R. 161, 18 B.L.R. 138, 138 D.L.R. (3d) 1, 44 N.R. 
181 [Ont.], there is obviously a clear connection between permitting Oakwood to remain as operator for the time being 
and continuance of the insolvent company. Under the more restrictive "limited to what is truly necessary for the effective 
exercise of Parliament's legislative authority" test as set out in R. v. Thomas Fuller Const. Co. ( 1958) Ltd., [1980] 1 S.C.R. 
695 at 713, 12 C.P.C. 248, 106 D.L.R. (3d) 193, (sub nom. Foundation Co. of Can. v. Can.) 30 N.R. 249 [Fed.], a strong 
argument can be made that it is necessary to occasionally interfere with contractual rela tions in order to pursue the 
legislative objective of assisting companies in struggling through difficult times. 

V. Conclusions 

78 I emphasize my conclusions here. I have found that a default under cl. 202 of the CAPL Agreement has taken 
place and as a result Noreen would normally be entitled to pursue the remedies that it is entitled to under its operating 
agreement. A proper interpretation of s. 11 of the Companies' Creditors Arrangement Act, however, permits that a 
temporary stay be imposed restraining Noreen from proceeding. I have also concluded that a wide reading of the 
provisions of the C.C.A.A. is constitutionally valid. 
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79 I am mindful that my interpretation of s. 11 is that I still retain a discretion to not grant a stay in circumstances 
where it would be unfair to stop a party from pursuing its contractual rights. I am unable to grant such relief on these 
facts. The stay remains in force until only 30th November. During that short period of time, perhaps Oakwood can 
restructure itself. If it is successful in its restructuring efforts, Noreen still has its incurability argument as well as other 
CAPL Agreement provisions available to it should it wish to see Oakwood removed as operator. If it is unsuccessful, 
removal of Oakwood by Noreen may well result in any event. For the time being it is essential that the status quo be 
maintained in order to give effect to the purpose of the C.C.A.A. Accordingly, my order of 22nd September 1988 shall 
stand unamended to its present termination date of 30th November 1988, or until further order of this court. 

80 Application dismissed. 
Application dismissed 

-·-· ·- . - ··~ -· -·- --- --- · ··~~-·--- -----~---- ·-· -·· ---
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procedure de reclamations emise en vertu de !'Environmental Protection Act n'empechait pas Ia province d'executer les 
ordonnances enjoignant Ia debitrice d'executer des travaux de decontamination. 

Deschamps J.: 

The question in this appeal is whether orders issued by a regulatory body with respect to environmental remediation 
work can be treated as monetary claims under the Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 ("CCAA"). 

2 Regulatory bodies may become involved in reorganization proceedings when they order the debtor to comply 
with statutory rules. As a matter of principle, reorganization does not amount to a licence to disregard rules. Yet there 
are circumstances in which valid and enforceable orders will be subject to an arrangement under the CCAA. One such 
circumstance is where a regulatory body makes an environmental order that explicitly asserts a monetary claim. 

3 In other circumstances, it is less clear whether an order can be treated as a monetary claim. The appellant and a 
number of interveners posit that an order issued by an environmental body is not a claim under the CCAA if the order 
does not require the debtor to make a payment. I agree that not all orders issued by regulatory bodies are monetary in 
nature and thus provable claims in an insolvency proceeding, but some may be, even if the amounts involved are not 
quantified at the outset of the proceeding. In the environmental context, the CCAA court must determine whether there 
are sufficient facts indicating the existence of an environmental duty that will ripen into a financial liability owed to the 
regulatory body that issued the order. In such a case, the relevant question is not simply whether the body has formally 
exercised its power to claim a debt. A CCAA court does not assess claims - or orders - on the basis of form alone. If 
the order is not framed in monetary terms, the court must determine, in light of the factual matrix and the applicable 
statutory framework, whether it is a claim that will be subject to the claims process. 

4 The case at bar concerns contamination that occurred, prior to the CCAA proceedings, on property that is largely 
no longer under the debtor's possession and control. The CCAA court found on the facts of this case that the orders 
issued by Her Majesty the Queen in right of the Province of Newfoundland and Labrador ("Province") were simply a 
first step towards remediating the contaminated property and asserting a claim for the resulting costs. In the words of 
the CCAA court, "the intended, practical and realistic effect of the EPA Orders was to establish a basis for the Province 
to recover amounts of money to be eventually used for the remediation of the properties in question" (2010 QCCS 1261, 
68 C.B.R. (5th) 1 (C.S. Que.), at para. 211). As a result, the CCAA court found that the orders were clearly monetary in 
nature. I see no error of law and no reason to interfere with this finding of fact. I would dismiss the appeal with costs. 

I. Facts and Procedural History 

5 For over 100 years, AbitibiBowater Inc. and its affiliated or predecessor companies (together, "Abitibi") were 
involved in industrial activity in Newfoundland and Labrador. In 2008, Abitibi announced the closure of a mill that was 
its last operation in that province. 

6 Within two weeks of the announcement, the Province passed the Abitibi-Consolidated Rights and Assets Act, S. N. L. 

2008, c. A-1.01 ("Abitibi Act"), which immediately transferred most of Abitibi's property in Newfoundland and Labrador 
to the Province and denied Abitibi any legal remedy for this expropriation. 

7 The closure of its mill in Newfoundland and Labrador was one of many decisions Abitibi made in a period of general 
financial distress affecting its activities both in the United States and in Canada. It filed for insolvency protection in the 
United States on April 16, 2009. It also sought a stay of proceedings under the CCAA in the Superior Court of Quebec, 
as its Canadian head office was located in Montreal. The CCAA stay was ordered on April17, 2009. 

8 In the same month, Abitibi also filed a notice of intent to submit a claim to arbitration under NAFT A (the North 

American Free Trade Agreement Between the Government of the United Mexican States and the Government of the United 

States of America, Can. T.S. 1994 No.2) for losses resulting from the Abitibi Act, which, according to Abitibi, exceeded 
$300 million. 
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9 On November 12, 2009, the Province's Minister of Environment and Conservation ("Minister") issued five orders 

("EPA Orders") under s. 99 of the Environmental Protection Act, S.N.L. 2002, c. E-14.2 ("EPA"). The EPA Orders 

required Abitibi to submit remediation action plans to the Minister for five industrial sites, three of which had been 

expropriated, and to complete the approved remediation actions. The CCAA judge estimated the cost of implementing 

these plans to be from "the mid-to-high eight figures" to "several times higher" (para. 81). 

lO On the day it issued the EPA Orders, the Province brought a motion for a declaration that a claims procedure order 

issued under the CCAA in relation to Abitibi's proposed reorganization did not bar the Province from enforcing the EPA 
Orders. The Province argued - and still argues - that non-monetary statutory obligations are not "claims" under the 

CCAA and hence cannot be stayed and be subject to a claims procedure order. It further submits that Parliament lacks 

the constitutional competence under its power to make laws in relation to bankruptcy and insolvency to stay orders that 

are validly made in the exercise of a provincial power. 

II Abitibi contested the motion and sought a declaration that the EPA Orders were stayed and that they were subject 

to the claims procedure order. It argued that the EPA Orders were monetary in nature and hence fell within the definition 

of the word "claim" in the claims procedure order. 

12 Gascon J. of the Quebec Superior Court, sitting as a CCAA court, dismissed the Province's motion. He found 

that he had the authority to characterize the orders as "claims" if the underlying regulatory obligations "remain[ed], in 

a particular fact pattern, truly financial and monetary in nature" (para. 148). He declared that the EPA Orders were 

stayed by the initial stay order and were not subject to the exception found in that order. He also declared that the filing 

by the Province of any claim based on the EPA Orders was subject to the claims procedure order, and reserved to the 

Province the right to request an extension of time to assert a claim under the claims procedure order and to Abitibi the 

right to contest such a request. 

13 In the Court of Appeal, Chamberland J.A. denied the Province leave to appeal (20 I 0 QCCA 965, 68 C.B.R. (5th) 

57 (C.A. Que.)). In his view, the appeal had no reasonable chance of success, because Gascon J . had found as a fact that 

the EPA Orders were financial or monetary in nature. Chamberland J .A. also found that no constitutional issue arose, 
given that the Superior Court judge had merely characterized the orders in the context of the restructuring process; the 

judgment did not "'immunise' Abitibi from compliance with the EPA Orders" (para. 33). Finally, he noted that Gascon 

J. had reserved the Province's right to request an extension of time to file a claim in the CCAA process. 

II. Positions of the Parties 

14 The Province argues that the CCAA court erred in interpreting the relevant CCAA provisions in a way that 

nullified the EPA, and that the interpretation is inconsistent with both the ancillary powers doctrine and the doctrine of 

interjurisdictional immunity. The Province further submits that, in any event, the EPA Orders are not "claims" within the 

meaning of the CCAA. It takes the position that "any plan of compromise and arrangement that Abitibi might submit 

for court approval must make provision for compliance with the EPA Orders" (A.F. , at para. 32). 

15 Abitibi contends that the factual record does not provide a basis for applying the constitutional doctrines. It relies 

on the CCAA court's findings of fact, particularly the finding that the Province's intent was to establish the basis for a 

monetary claim. Abitibi submits that the true issue is whether a province that has a monetary claim against an insolvent 
company can obtain a preference against other unsecured creditors by exercising its regulatory power. 

III. Constitutional Questions 

16 At the Province's request, the Chief Justice stated the following constitutional questions: 

We.~tta1NNext CAN..,DA Copyright @Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 



AbitibiBowater Inc., Re, 2012 SCC 67,2012 CarsweiiQue 12490 

~012 5ec WI. 201~arsweUOue 12490, 2012 Carswe Que 1249( [2012) 3 s:c. 

I . Is the definition of "claim" in s. 2(1) of the Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, ultra vires 

the Parliament of Canada or constitutionally inapplicable to the extent this definition includes statutory duties to 
which the debtor is subject pursuant to s. 99 of the Environmental Protection Act, S.N.L. 2002, c. E-14.2? 

2. Iss. 11 ofthe Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, ultra vires the Parliament of Canada or 

constitutionally inapplicable to the extent this section gives courts jurisdiction to bar or extinguish statutory duties 
to which the debtor is subject pursuant to s. 99 of the Environmental Protection Act, S.N.L. 2002, c. E-14.2? 

3. Is s. 11 of the Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, ultra vires the Parliament of Canada 
or constitutionally inapplicable to the extent this section gives courts jurisdiction to review the exercise of ministerial 
discretion under s. 99 of the Environmental Protection Act, S.N.L. 2002, c. E-14.2? 

17 I note that the question whether a CCAA court has constitutional jurisdiction to stay a provincial order that is not 

a monetary claim does not arise here, because the stay order in this case did not affect non-monetary orders. However, 

the question may arise in other cases. In 2007, Parliament expressly gave CCAA courts the power to stay regulatory 
orders that are not monetary claims by amending the CCAA to include the current version of s. 11 .1 (3) (An Act to amend 

the Bankruptcy and Insolvency Act, the Companies' Creditors Arrangement Act, the Wage Earner Protection Program A ct 

and chapter 47 of the Statutes of Canada, 2005, S.C. 2007, c. 36, s. 65) ("2007 amendments") . Thus, future cases may 
give courts the opportunity to consider the question raised by the Province in an appropriate factual context. The only 

constitutional question that needs to be answered in this case concerns the jurisdiction of a CCAA court to determine 
whether an environmental order that is not framed in monetary terms is in fact a monetary claim. 

18 Processing creditors' claims against an insolvent debtor in an equitable and orderly manner is at the heart of 

insolvency legislation, which falls under a head of power attributed to Parliament. Rules concerning the assessment of 
creditors' claims, such as the determination of whether a creditor has a monetary claim, relate directly to the equitable 

and orderly treatment of creditors in an insolvency process. There is no need to perform a detailed analysis of the 
pith and substance of the provisions on the assessment of claims in insolvency matters to conclude that the federal 

legislation governing the characterization of an order as a monetary claim is valid . Because the provisions relate directly 
to Parliament's jurisdiction, the ancillary powers doctrine is not relevant to this case. I also find that the interjurisdictional 
immunity doctrine is not applicable. A finding that a claim of an environmental creditor is monetary in nature does not 
interfere in any way with the creditor's activities. Its claim is simply subjected to the insolvency process. 

19 What the Province is actually arguing is that courts should consider the form of an order rather than its substance. 
I see no reason why the Province's choice of order should not be scrutinized to determine whether the form chosen is 

consistent with the order's true purpose as revealed by the Province's own actions. If the Province's actions indicate that, 

in substance, it is asserting a provable claim within the meaning of federal legislation, then that claim can be subjected to 
the insolvency process. Environmental claims do not have a higher priority than is provided for in the CCAA . Considering 
substance over form prevents a regulatory body from artificially creating a priority higher than the one conferred on the 
claim by federal legislation. This Court recognized long ago that a province cannot disturb the priority scheme established 

by the federal insolvency legislation: Husky Oil Operations Ltd. 1'. Minister of National Revenue, [1995] 3 S.C.R. 453 
(S.C.C.). Environmental claims are given a specific, and limited, priority under the CCAA. To exempt orders which are 
in fact monetary claims from the CCAA proceedings would amount to conferring upon provinces a priority higher than 
the one provided for in the CCAA . 

IV. Claims under the CCAA 

20 Several provisions of the CCAA have been amended since Abitibi filed for insolvency protection. Except where 
otherwise indicated, the provisions I refer to are those that were in force when the stay was ordered. 

21 One of the central features of the CCAA scheme is the single proceeding model, which ensures that most claims 

against a debtor are entertained in a single forum. Under this model, the court can stay the enforcement of most 
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claims against the debtor's assets in order to maintain the status quo during negotiations with the creditors. When such 
negotiations are successful, the creditors typically accept less than the full amounts of their claims. Claims have not 
necessarily accrued or been liquidated at the outset of the insolvency proceeding, and they sometimes have to be assessed 
in order to determine the monetary value that will be subject to compromise. 

22 Section 12 of the CCAA establishes the basic rules for ascertaining whether an order is a claim that may be subjected 
to the insolvency process: 

[Definition of "claim"] 

12. (I) For the purposes of this Act, "claim" means any indebtedness. liabilit """"'~~f~o~n~.....=.=~~= 

unsecured, would be a debt provable in bankruptcy within the meaning of the Bankruptcy and Insolvency Act. 

[Determination of amount of claim] 

(2) For the purposes of this Act, the amount represented by a claim of any secured or unsecured creditor shall be 
determined as follows: 

(a) the amount of an unsecured claim shall be the amount 

(iii) in the case of any other company, proof of which might be made under the Bankruptcy and Insolvency 
Act, but if the amount so provable is not admitted by the company, the amount shall be determined by 
the court on summary application by the company or by the creditor; and ... 

23 Section 12 of the CCAA refers to the rules of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 ("BIA") . 
Section 2 of the BI A defines a claim provable in bankruptcy: 

"claim provable in bankruptcy", "provable claim" or "claim provable" includes any claim or liability provable in 
proceedings under this Act by a credjtor. 

24 This definition is completed by s. 121 of the BIA: 

121. (1) All debts and liabilities, present or future, to which the bankrupt is subject on the day on which the bankrupt 
becomes bankrupt or to which the bankrupt may become subject before the bankrupt's discharge reason of an 

(Q2!_igation incurred before the day on which the bankrupt becomes bankrupt shall be deemed to be claims provable 
in proceedings under this Act. 

25 Sections 121 (2) and 135( 1.1) of the BIA offer additional guidance for the determination of whether an order is 
a provable claim: 

121 . . . . 

(2) The determination whether a co nt or unliquidated claim is a provable claim and the valuation of such a 
claim shall be made in accordance with section 135. 

135 . . . . 

(l.l) The trustee shall determine whether any contingent claim or unliquidated claim is a provable claim, and, if a 
provable claim, the trustee shall value it, and the claim is thereafter, subject to this section, deemed a proved claim 
to the amount of its valuation. 

------------- . - -·---~ ··-----· -·. -- - ------- --- - --------
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26 These provisions highlight three requirements that are relevant to the case at bar. First, there must be a debt, a 
liability or an obligation to a creditor. Second, the debt, liability or obligation must be incurred before the debtor becomes 

bankrupt. Third, it must be possible to attach a monetary value to the debt, liability or obligation. I will examine each 

of these requirements in turn. 

27 The BIA's definition of a provable claim, which is incorporated by reference into the CCAA, requires the 
identification of a creditor. Environmental statutes generally provide for the creation of regulatory bodies that are 
empowered to enforce the obligations the statutes impose. Most environmental regulatory bodies can be creditors in 
respect of monetary or non-monetary obligations imposed by the relevant statutes. At this first stage of determining 
whether the regulatory body is a creditor, the question whether the obligation can be translated into monetary terms is 
not yet relevant. This issue will be broached later. The only determination that has to be made at this point is whether the 
regulatory body has exercised its enforcement power against a debtor. When it does so, it identifies itself as a creditor, 
and the requirement of this stage of the analysis is satisfied. 

28 The enquiry into the second requirement is based on s. 121(1) of the BIA, which imposes a time limit on claims. A 
claim must be founded on an obligation that was "incurred before the day on which the bankrupt becomes bankrupt". 
Because the date when environmental damage occurs is often difficult to ascertain, s. 11.8(9) of the CCAA provides more 
temporal flexibility for environmental claims: 

11.8 .... 

(9) A claim against a debtor company for costs of remedying any environmental condition or environmental damage 
affecting real property of the company shall be a claim under this Act, whether the condition arose or the damage 
occurred before or after the dale on which roceedin s under this Act were commenced. 

29 The creditor's claim will be exempt from the single proceeding requirement if the debtor's corresponding obligation 
has not arisen as of the time limit for inclusion in the insolvency process. This could apply, for example, to a debtor's 
statutory obligations relating to polluting activities that continue after the reorganization, because in such cases, the 
damage continues to be sustained after the reorganization has been completed. 

30 With respect to the third requirement, that it be possible to attach a monetary value to the obligation, the question is 
whether orders that are not expressed in monetary terms can be translated into such terms. I note that when a regulatory 
body claims an amount that is owed at the relevant date, that is, when it frames its order in monetary terms, the court 
does not need to make this determination, because what is being claimed is an "indebtedness" and therefore clearly falls 
within the meaning of "claim" as defined ins. 12( 1) of the CCAA. 

31 However, orders, which are used to address various types of environmental challenges, may come in many forms, 
including stop, control, preventative, and clean-up orders (D. Saxe, "Trustees' and Receivers' Environmental Liability 
Update", 49 C.B.R. (3d) 138, at p. 141). When considering an order that is not framed in monetary terms, courts must 
look at its substance and apply the rules for the assessment of claims. 

32 Parliament recognized that regulatory bodies sometimes have to perform remediation work (see House of 
Commons, Standing Committee on Industry, No. 16, 2nd Sess., 35th Pari., June 11, 1996). When one does so, its claim with 
respect to remediation costs is subject to the insolvency process, but the claim is secured by a charge on the contaminated 
real property and certain other related property and benefits from a priority (s. 11.8(8) CCAA). Thus, Parliament struck 
a balance between the public's interest in enforcing environmental regulations and the interest of third-party creditors 
in being treated equitably. 

33 If Parliament had intended that the debtor always satisfy all remediation costs, it would have granted the Crown 
a priority with respect to the totality of the debtor's assets. In light of the legislative history and the purpose of the 
reorganization process, the fact that the Crown's priority under s. 11.8(8) CCAA is limited to the contaminated property 
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and certain related property leads me to conclude that to exempt environmental orders would be inconsistent with the 
insolvency legislation. As deferential as courts may be to regulatory bodies' actions, they must apply the general rules . 

34 Unlike in proceedings governed by the common law or the civil law, a claim may be asserted in insolvency 
proceedings even if it is contingent on an event that has not yet occurred (for the common law, see McLarty v. R., 2008 
SCC 26, [2008] 2 S.C.R. 79 (S.C.C.), at paras. 17-18; for the civil law, see arts. 1497, 1508 and 1513 ofthe Civil Code 
ofQw?bec, S.Q. 1991, c. 64). Thus. the broad definition of"claim" in the BIA includes contingent andfuture claims that 
would be unenforceable at common law or in the civil law. As for unliquidated claims, a CCAA court has the same power 
to assess their amounts as would a court hearing a case in a common law or civil law context. 

35 The reason the BIA and the CCAA include a broad range of claims is to ensure fairness between creditors and 
finality in the insolvency proceeding for the debtor. In a corporate liquidation process, it is more equitable to allow as 
many creditors as possible to participate in the process and share in the liquidation proceeds. This makes it possible to 
include creditors whose claims have not yet matured when the corporate debtor files for bankruptcy, and thus avert a 
situation in which they would be faced with an inactive debtor that cannot satisfy a judgment. The rationale is slightly 
different in the context of a corporate proposal or reorganization . In such cases, the broad approach serves not only to 
ensure fairness between creditors, but also to allow the debtor to make as fresh a start as possible after a proposal or 
an arrangement is approved. 

36 The criterion used by courts to determine whether a contingent claim will be included in the insolvency process is 
whether the event that has not yet occurred is too remote or speculative: Confederation Treasury Services Ltd., Re (1997), 
96 O.A.C. 75 (Ont. C. A.). In the context of an environmental order, this means that there must be sufficient indications 
that the regulatory body that triggered the enforcement mechanism will ultimately perform remediation work and assert 
a monetary claim to have its costs reimbursed. If there is sufficient certainty in this regard, the court will conclude that 
the order can be subjected to the insolvency process. 

37 The exercise by the CCAA court of its jurisdiction to determine whether an order is a provable claim entails a certain 
scrutiny of the regulatory body's actions. This scrutiny is in some ways similar to judicial review. There is a distinction, 
however, and it lies in the object of the assessment that the CCAA court must make. The CCAA court does not review 
the regulatory body's exercise of discretion. Rather, it inquires into whether the facts indicate that the conditions for 
inclusion in the claims process are met. For example, if activities at issue are ongoing, the CCAA court may well conclude 
that the order cannot be included in the insolvency process because the activities and resulting damages will continue 
after the reorganization is completed and hence exceed the time limit for a claim. If, on the other hand, the regulatory 
body, having no realistic alternative but to perform the remediation work itself, simply delays framing the order as a 
claim in order to improve its position in relation to other creditors, the CCAA court may conclude that this course 
of action is inconsistent with the insolvency scheme and decide that the order has to be subject to the claims process. 
Similarly, if the property is not under the debtor's control and the debtor does not , and realistically will not, have the 
means to perform the remediation work, the CCAA court may conclude that it is sufficiently certain that the regulatory 
body will have to perform the work. 

38 Certain indicators can thus be identified from the text and the context of the provisions to guide the CCAA court 
in determining whether an order is a provable claim, including whether the activities are ongoing, whether the debtor 
is in control of the property, and whether the debtor has the means to comply with the order. The CCAA court may 
also consider the effect that requiring the debtor to comply with the order would have on the insolvency process. Since 
the appropriate analysis is grounded in the facts of each case, these indicators need not all apply, and others may also 
be relevant. 

39 Having highlighted three requirements for finding a claim to be provable in a CCAA process that need to be 

considered in the case at bar, I must now discuss certain policy arguments raised by the Province and some of the 
interveners. 
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40 These parties argue that treating a regulatory order as a claim in an insolvency proceeding extinguishes the debtor's 
environmental obligations, thereby undermining the polluter-pay principle discussed by this Court in Cie petroliere 

Imperiale c. Quebec (Tribunal administratif), 2003 SCC 58, [2003] 2 S.C.R. 624 (S.C.C.) (para. 24). This objection 
demonstrates a misunderstanding of the nature of insolvency proceedings. Subjecting an order to the claims process 
does not extinguish the debtor's environmental obligations any more than subjecting any creditor's claim to that process 
extinguishes the debtor's obligation to pay its debts. It merely ensures that the creditor's claim will be paid in accordance 
with insolvency legislation. Moreover, full compliance with orders that are found to be monetary in nature would shift 
the costs of remediation to third-party creditors, including involuntary creditors, such as those whose claims lie in tort 
or in the law of extra-contractual liability. In the insolvency context, the Province's position would result not only in a 
super-priority, but in the acceptance of a "third party-pay" principle in place of the polluter-pay principle. 

41 Nor does subjecting the orders to the insolvency process amount to issuing a licence to pollute, since insolvency 
proceedings do not concern the debtor's future conduct. A debtor that is reorganized must comply with all environmental 
regulations going forward in the same way as any other person. To quote the colourful analogy of two American scholars, 
"Debtors in bankruptcy have - and should have - no greater license to pollute in violation of a statute than they 
have to sell cocaine in violation of a statute" (D. G . Baird and T. H. Jackson, "Comment: Kovacs and Toxic Wastes in 
Bankruptcy" (1984), 36 Stan. L. Rei'. 1199, at p. 1200). 

42 Furthermore, corporations may engage in activities that carry risks. No matter what risks are at issue, reorganization 
made necessary by insolvency is hardly ever a deliberate choice. When the risks materialize, the dire costs are borne by 
almost all stakeholders. To subject orders to the claims process is not to invite corporations to restructure in order to 
rid themselves of their environmental liabilities. 

43 And the power to determine whether an order is a provable claim does not mean that the court will necessarily 
conclude that the order before it will be subject to the CCAA process. In fact, the CCAA court in the case at bar recognized 
that orders relating to the environment may or may not be considered provable claims. It stayed only those orders that 
were monetary in nature. 

44 The Province also argues that courts have in the past held that environmental orders cannot be interpreted as claims 
when the regulatory body has not yet exercised its power to assert a claim framed in monetary terms. The Province relies 
in particular on Panamericana de Bienes y Servicios SA. v. Northern Badger Oil & Gas Ltd. (1991), 81 Alta. L.R. (2d) 45 
(Alta. C.A.), and its progeny. In Panamericana, the Alberta Court of Appeal held that a receiver was personally liable 
for work under a remediation order and that the order was not a claim in insolvency proceedings. The court found that 
the duty to undertake remediation work is owed to the public at large until the regulator exercises its power to assert 
a monetary claim. 

45 The first answer to the Province's argument is that courts have never shied away from putting substance ahead of 
form. They can determine whether the order is in substance monetary. 

46 The second answer is that the provisions relating to the assessment of claims, particularly those governing contingent 
claims, contemplate instances in which the quantum is not yet established when the claims are filed. Whether, in the 
regulatory context, an obligation always entails the existence of a correlative right has been discussed by a number 
of scholars. Various theories of rights have been put forward (see W. N. Hohfeld, Fundamental Legal Conceptions as 

Applied in Judicial Reasoning (new ed. 2001); D. N. MacCormick, "Rights in Legislation", in P.M. S. Hacker and J. Raz, 
eds., Law, Morality, and Society: Essays in Honour of H. L. A. Hart (1977), 189). However, because the Province issued 
the orders in this case, it would be recognized as a creditor in respect of a right no matter which of these theories was 
applied. As interesting as the discussion may be, therefore, I do not need to consider which theory should prevail. The 
real question is not to whom the obligation is owed, as this question is answered by the statute, which determines who 
can require that it be discharged. Rather, the question is whether it is sufficiently certain that the regulatory body will 
perform the remediation work and, as a result, have a monetary claim. 

----------- - ----·--·- -----~-
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47 The third answer to the Province's argument is that insolvency legislation has evolved considerably over the two 
decades since Panamericana. At the time of Panamericana, none of the provisions relating to environmental liabilities 
were in force. Indeed, some of those provisions were enacted very soon after, and seemingly in response to, that case. In 
1992, Parliament shielded trustees from the very liability imposed on the receiver in Panamericana (An Act to amend the 

Bankruptcy Act and to amend the Income Tax Act in consequence thereof, S.C. 1992, c. 27, s. 9, amending s. 14 of the BIA). 

The 1997 amendments provided additional protection to trustees and monitors (S.C. 1997, c. 12). The 2007 amendments 
made it clear that a CCAA court has the power to determine that a regulatory order may be a claim and also provided 
criteria for staying regulatory orders (s. 65, amending the CCAA to include the current version of s. 11.1 ). The purpose 
of these amendments was to balance the creditor's need for fairness against the debtor's need to make a fresh start. 

48 Whether the regulatory body has a contingent claim is a determination that must be grounded in the facts of 
each case. Generally, a regulatory body has discretion under environmental legislation to decide how best to ensure that 
regulatory obligations are met. Although the court should take care to avoid interfering with that discretion, the action 
of a regulatory body is nevertheless subject to scrutiny in insolvency proceedings. 

V. Application 

49 I now turn to the application of the principles discussed above to the case at bar. This case does not turn on 
whether the Province is the creditor of an obligation or whether damage had occurred as of the relevant date. Those 
requirements are easily satisfied, since the Province had identified itself as a creditor by resorting to EPA enforcement 
mechanisms and since the damage had occurred before the time of the CCAA proceedings. Rather, the issue centres on 
the third requirement: that the orders meet the criterion for admission as a pecuniary claim. The claim was contingent 
to the extent that the Province had not yet formally exercised its power to ask for the payment of money. The question 
is whether it was sufficiently certain that the orders would eventually result in a monetary claim. To the CCAA judge, 
there was no doubt that the answer was yes. 

50 The Province's exercise of its legislative powers in enacting the Abitibi Act created a unique set of facts that led 
to the orders being issued. The seizure of Abitibi's assets by the Province, the cancellation of all outstanding water and 
hydroelectric contracts between Abitibi and the Province, the cancellation of pending legal proceedings by Abitibi in 
which it sought the reimbursement of several hundreds of thousands of dollars, and the denial of any compensation for 
the seized assets and of legal redress are inescapable background facts in the judge's review of the EPA Orders. 

51 The CCAA judge did not elaborate on whether it was sufficiently certain that the Minister would perform the 
remediation work and therefore make a monetary claim. However, most of his findings clearly rest on a positive answer 
to this question. For example, his finding that "[i]n all likelihood, the pith and substance of the EPA Orders is an attempt 
by the Province to lay the groundwork for monetary claims against Abitibi, to be used most probably as an offset in 
connection with Abitibi's own NAFT A claims for compensation" (para. 178), is necessarily based on the premise that 
the Province would most likely perform the remediation work. Indeed, since monetary claims must, both at common 
law and in civil law, be mutual for set-off or compensation to operate, the Province had to have incurred costs in doing 
the work in order to have a claim that could be set off against Abitibi's claims. 

52 That the judge relied on an implicit finding that the Province would most likely perform the work and make a 
claim to offset its costs is also shown by the confirmation he found in the declaration by the Minister that the Province 
was attempting to assess the cost of doing remediation work Abitibi had allegedly left undone and that in the Province's 
assessment, "at this point in time, there would not be a net payment to Abitibi" (para. 181 ). 

53 The CCAA judge's reasons not only rest on an implicit finding that the Province would most likely perform the 
work, but refer explicitly to facts that support this finding. To reach his conclusion that the EPA Orders were monetary in 
nature, the CCAA judge relied on the fact that Abitibi's operations were funded through debtor-in-possession financing 
and its access to funds was limited to ongoing operations. Given that the EPA Orders targeted sites that were, for the 
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most part, no longer in Abitibi's possession, this meant that Abitibi had no means to perform the remediation work 

during the reorganization process. 

54 In addition, because Abitibi lacked funds and no longer controlled the properties, the timetable set by the Province 

in the EPA Orders suggested that the Province never truly intended that Abitibi was to perform the remediation work 

required by the orders. The timetable was also unrealistic. For example, the orders were issued on November 12, 2009 

and set a deadline of January 15, 2010 to perform a particular act, but the evidence revealed that compliance with this 

requirement would have taken close to a year. 

55 Furthermore, the judge relied on the fact that Abitibi was not simply designated a "person responsible" under the 

EPA, but was intentionally targeted by the Province . The finding that the Province had targeted Abitibi was drawn not 

only from the timing of the EPA Orders, but also from the fact that Abitibi was the only person designated in them, 

whereas others also appeared to be responsible - in some cases, primarily responsible - for the contamination. For 

example, Abitibi was ordered to do remediation work on a site it had surrendered more than 50 years before the orders 

were issued; the expert report upon which the orders were based made no distinction between Abitibi's activities on 

the property, on which its source of power had been horse power, and subsequent activities by others who had used 

fuelpowered vehicles there . In the judge's opinion, this finding of fact went to the Province's intent to establish a basis 

for performing the work itself and asserting a claim against Abitibi. 

56 These reasons - and others - led the CCAA judge to conclude that the Province had not expected Abitibi to 

perform the remediation work and that the "intended, practical and realistic effect of the EPA Orders was to establish 

a basis for the Province to recover amounts of money to be eventually used for the remediation of the properties in 

question" (para. 211). He found that the Province appeared to have in fact taken some steps to liquidate the claims 

arising out of the EPA Orders. 

57 In the end, the judge found that there was definitely a claim that "might" be filed, and that it was not left to ''the 

subjective choice of the creditor to hold the claim in its pocket for tactical reasons" (para . 227). In his words, the situation 

did not involve a "detached regulator or public enforcer issuing (an] order for the public good" (at para. 175), and it was 

"the hat of a creditor that best [fit] the Province, not that of a disinterested regulator" (para. 176). 

58 In sum, although the analytical framework used by Gascon J. was driven by the facts of the case, he reviewed all the 

legal principles and facts that needed to be considered in order to make the determination in the case at bar. He did at 

times rely on indicators that are unique and that do not appear in the analytical framework I propose above, but he did so 

because of the exceptional facts of this case. Yet, had he formulated the question in the same way as I have, his conclusion, 

based on his objective findings of fact, would have been the same. Earmarking money may be a strong indicator that a 

province will perform remediation work, and actually commencing the work is the first step towards the creation of a 

debt, but these are not the only considerations that can lead to a finding that a creditor has a monetary claim. The CCAA 

judge's assessment of the facts, particularly his finding that the EPA Orders were the first step towards performance of 

the remediation work by the Province, leads to no conclusion other than that it was sufficiently certain that the Province 

would perform remediation work and therefore fall within the definition of a creditor with a monetary claim. 

VI. Conclusion 

59 In sum, I agree with the Chief Justice that, as a general proposition, an environmental order issued by a regulatory 

body can be treated as a contingent claim, and that such a claim can be included in the claims process if it is sufficiently 

certain that the regulatory body will make a monetary claim against the debtor. Our difference of views lies mainly in 

the applicable threshold for including contingent claims and in our understanding of the CCAA judge's findings of fact. 

60 With respect to the law, the Chief Justice would craft a standard specific to the context of environmental orders 

by requiring a "likelihood approaching certainty" that the regulatory body will perform the remediation work. She finds 

that this threshold is justified because "remediation may cost a great deal of money" (para. 22). I acknowledge that 
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remediating pollution is often costly, but I am of the view that Parliament has borne this consideration in mind in 

enacting provisions specific to environmental claims. Moreover, I recall that in this case, the Premier announced that 

the remediation work would be performed at no net cost to the Province. It was clear to him that the Abitibi Act would 

make it possible to offset all the related costs. 

61 Thus, I prefer to take the approach generally taken for all contingent claims. In my view, the CCAA court is entitled 

to take all relevant facts into consideration in making the relevant determination . Under this approach, the contingency 

to be assessed in a case such as this is whether it is sufficiently certain that the regulatory body will perform remediation 

work and be in a position to assert a monetary claim. 

62 Finally, the Chief Justice would review the CCAA court's findings of fact. I would instead defer to them. On those 

findings, applying any legal standard, be it the one proposed by the Chief Justice or the one I propose, the Province's 

claim is monetary in nature and its motion for a declaration exempting the EPA Orders from the claims procedure order 

was properly dismissed. 

63 For these reasons, I would dismiss the appeal with costs. 

McLachlin C.J.C. (dissenting): 

1. Overview 

64 The issue in this case is whether orders made under the Environmental Protection Act, S.N .L. 2002, c. E-14.2 

("EPA") by the Newfoundland and Labrador Minister of Environment and Conservation (the "Minister") requiring a 

polluter to clean up sites (the "EPA Orders") are monetary claims that can be compromised in corporate restructuring 

under the Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 ("CCAA"). If they are not claims that can be 

compromised in restructuring, the Abitibi respondents ("Abitibi") will still have a legal obligation to clean up the sites 

following their emergence from restructuring. If they are such claims, Abitibi will have emerged from restructuring free 

of the obligation, able to recommence business without remediating the properties it polluted, the cost of which will fall 

on the Newfoundland and Labrador public. 

65 Remediation orders made under a province's environmental protection legislation impose ongoing regulatory 

obligations on the corporation required to clean up the pollution. They are not monetary claims. In narrow 

circumstances, specified by the CCAA, these ongoing regulatory obligations may be reduced to monetary claims, 

which can be compromised under CCAA proceedings. This occurs where a province has done the work, or where it is 

"sufficiently certain" that it will do the work. In these circumstances, the regulatory obligation would be extinguished 

and the province would have a monetary claim for the cost of remediation in the CCAA proceedings. Otherwise, the 

regulatory obligation survives the restructuring. 

66 In my view, the orders for remediation in this case, with a minor exception, are not claims that can be compromised 

in restructuring. On one of the properties, the Minister did emergency remedial work and put other work out to tender. 

These costs can be claimed in the CCAA proceedings. However, with respect to the other properties, on the evidence 

before us, the Minister has neither done the clean-up work, nor is it sufficiently certain that he or she will do so. The 

Province of Newfoundland and Labrador (the "Province") retained a number of options, including requiring Abitibi to 

perform the remediation if it successfully emerged from the CCAA restructuring. 

67 I would therefore allow the appeal and grant the Province the declaration it seeks that Abitibi is still subject to 

its obligations under the EPA following its emergence from restructuring, except for work done or tendered for on the 

Buchans site. 

2. The Proceedings Below 
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68 The CCAA judge took the view that the Province issued the EPA Orders, not in order to make Abitibi remediate, 

but as part of a money grab. He therefore concluded that the orders were monetary and financial in nature and should 

be considered claims that could be compromised under the CCAA (2010 QCCS 1261 , 68 C.B.R. (5th) I (C.S. Que.)) . 

The Quebec Court of Appeal denied leave to appeal on the ground that this "factual" conclusion could not be disturbed 

(2010 QCCA 965, 68 C.B.R. (5th) 57 (C.A. Que.)). 

69 The CCAA judge's stark view that an EPA obligation can be considered a monetary claim capable of being 

compromised simply because (as he saw it) the Province's motive was money, is no longer pressed. Whether an EPA 

order is a claim under the CCAA depends on whether it meets the requirements for a claim under that statute. That is the 

only issue to be resolved . Insofar as this determination touches on the division of powers, I am in substantial agreement 

with my colleague Deschamps J ., at paras. 18-19. 

3. The Distinction Between Regulatory Obligations and Claims under the CCAA 

70 Orders to clean up polluted property under provincial environmental protection legislation are regulatory orders. 

They remain in effect until the property has been cleaned up or the matter otherwise resolved . 

71 It is not unusual for corporations seeking to restructure under the CCAA to be subject to a variety of ongoing 

regulatory orders arising from statutory schemes governing matters like employment, energy conservation and the 

environment. The corporation remains subject to these obligations as it continues to carry on business during the 

restructuring period, and remains subject to them when it emerges from restructuring unless they have been compromised 

or liquidated. 

72 The CCAA, like the Bankruptcy and Insolvency Act, R .S.C. 1985, c. B-3 ("BIA") draws a fundamental distinction 

between ongoing regulatory obligations owed to the public, which generally survive the restructuring, and monetary 

claims that can be compromised. 

73 This distinction is also recognized in the jurisprudence, which has held that regulatory duties owed to the public 

are not "claims" under the BIA , nor, by extension, under the CCAA. In Panamericana de Bienes y Servicios SA. v. 

Northern Badger Oil & Gas Ltd. (1991), 81 Alta. L.R. (2d) 45 (Alta . C.A.), the Alberta Court of Appeal held that a 

receiver in bankruptcy must comply with an order from the Energy Resources Conservation Board to comply with well 

abandonment requirements. Writing for the court, Laycraft C.J.A. said the question was whether the Bankruptcy Act 
"requires that the assets in the estate of an insolvent well licensee should be distributed to creditors leaving behind the 

duties respecting environmental safety ... as a charge to the public" (para. 29). He answered the question in the negative: 

The duty is owed as a public duty by all the citizens of the community to their fellow citizens. When the citizen 

subject to the order complies, the result is not the recovery of money by the peace officer or public authority, or of a 

judgement for money, nor is that the object of the whole process. Rather, it is simply the enforcement of the general 

law. The enforcing authority does not become a "CJeditor" of the citizen on whom the duty is imposed. 

[Emphasis added, para. 33] 

74 The distinction between regulatory obligations under the general law aimed at the protection of the public and 

monetary claims that can be compromised in CCAA restructuring or bankruptcy is a fundamental plank of Canadian 

corporate law. It has been repeatedly acknowledged: Lamford Forest Products Ltd. ( Re) (1991), 86 D.L.R. (4th) 534 

(B.C. S.C.); Shirley, Re (1995), 129 D.L.R. (4th) 105 (Ont. Bktcy.)), at p . 109; Husky Oil Operations Ltd. v. Minister of 
National Revenue, [1995]3 S.C.R. 453 (S.C.C.), at para. 146, per Iacobucci J. (dissenting) . As Farley J. succinctly put it 

in Air Canada Re [Regulators' motions}, (2003), 28 C.B.R. (5th) 52 (Ont. S.C.J. [Commercial List]), at para. 18: "Once 

[the company] emerges from these CCAA proceedings (successfully one would hope), then it will have to deal with each 

and every then unresolved [regulatory] matter." 
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75 Recent amendments to the CCAA confirm this distinction. Section 11.1(2) now explicitly provides that, except to 
the extent a regulator is enforcing a payment obligation, a general stay does not affect a regulatory body's authority in 

relation to a corporation going through restructuring. The CCAA court may only stay specific actions or suits brought 
by a regulatory body, and only if such action is necessary for a viable compromise to be reached and it would not be 

contrary to the public interest to make such an order (s. 11.1 (3)). 

76 Abitibi argues that another amendment to the CCAA, s. 11.8(9), treats ongoing regulatory duties owed to the 

public as claims, and erases the distinction between the two types of obligation: see General Chemical Canada Ltd.. Re, 
2007 ONCA 600, 228 O.A.C. 385 (Ont. C. A.), per Goudge J.A., relying on s. 14.06(8) of the BIA (the equivalent of s. 
11 .8(9) of the CCAA). With respect, this reads too much into the provision. Section 11.8(9) of the CCAA refers only to 

the situation where a government has performed remediation, and provides that the costs of the remediation become a 
claim in the restructuring process even where the environmental damage arose after CCAA proceedings have begun. As 
stated in Strathcona (County) v. Fantasy Construction Ltd. Estate (Trustee of), 2005 ABQB 559, 47 Alta. L.R. (4th) 138 
(Alta. Q.B.), per Burrows J., the section "does not convert a statutorily imposed obligation owed to the public at large 

into a liability owed to the public body charged with enforcing it" (para. 42). 

4. When Does a Regulatory Obligation Become a Claim Under the CCAA? 

77 This brings us to the heart of the question before us: when does a regulatory obligation imposed on a corporation 

under environmental protection legislation become a "claim" provable and compromisable under the CCAA? 

78 Regulatory obligations are, as a general proposition, not compromisable claims. Only financial or monetary claims 

provable by a "creditor" fall within the definition of "claim" under the CCAA. "Creditor" is defined as "a person having 
a claim ... " (BIAs. 2). Thus, the identification of a "creditor" hangs on the existence of a "claim". Section 12(1) of the 
CCAA defines "claim" as "any indebtedness, liability or obligation ... that ... would be a debt provable in bankruptcy", 

which is accepted as confined to obligations of a financial or monetary nature. 

79 The CCAA does not depart from the proposition that a claim must be financial or monetary. However, it contains 
a scheme to deal with disputes over whether an obligation is a monetary obligation as opposed to some other kind of 

obligation. 

80 Such a dispute may arise with respect to environmental obligations of the corporation. The CCAA recognizes three 
situations that may arise when a corporation enters restructuring. 

81 The first situation is where the remedial work has not been done (and there is no "sufficient certainty" that the 
work will be done, unlike the third situation described below). In this situation, the government cannot claim the cost 

of remediation: see s. 102(3) of the EPA. The obligation of compliance falls in principle on the monitor who takes 
over the corporation's assets and operations. If the monitor remediates the property, he can claim the costs as costs of 

administration. If he does not wish to do so, he may obtain a court order staying the remediation obligation or abandon 
the property: s. 11.8(5) CCAA (in which case costs of remediation shall not rank as costs of administration: s. 11.8(7)). 

In this situation, the obligation cannot be compromised. 

82 The second situation is where the government that has issued the environmental protection order moves to clean up 
the pollution, as the legislation entitles it to do. In this situation, the government has a claim for the cost of remediation 
that is compromisable in the CCAA proceedings. This is because the government, by moving to clean up the pollution, 

has changed the outstanding regulatory obligation owed to the public into a financial or monetary obligation owed by 
the corporation to the government . Section ll. 8(9), already discussed, makes it clear that this applies to damage after 
the CCAA proceedings commenced, which might otherwise not be claimable as a matter of timing. 
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83 A third situation may arise: the government has not yet performed the remediation at the time of restructuring, but 
there is "sufficient certainty" that it will do so. This situation is regulated by the provisions of the CCAA for contingent 
or future claims. Under the CCAA, a debt or liability that is contingent on a future event may be compromised. 

84 It is clear that a mere possibility that work will be done does not suffice to make a regulatory obligation a contingent 
claim under the CCAA . Rather, there must be "sufficient certainty" that the obligation will be converted into a financial 
or monetary claim to permit this. The impact of the obligation on the insolvency process is irrelevant to the analysis 
of contingency. The future liabilities must not be "so remote and speculative in nature that they could not properly be 
considered contingent claims": Confederation Treasury Services Ltd (Bankrupt } Re (1997), 96 O.A.C. 75 (Ont. C.A.) 
(para. 4). 

85 Where environmental obligations are concerned, courts to date have relied on a high degree of probability verging 
on certainty that the government will in fact step in and remediate the property. In Anvil Range Mining Corp., Re (2001), 
25 C.B.R. (4th) I (Ont. S.C.J. [Commercial List]), Farley J. concluded that a contingent claim was established where the 
money had already been earmarked in the budget for the remediation project. He observed that "there appears to be every 

likelihood to a certainty that every dollar in the budget for the year ending March 31, 2002 earmarked for reclamation will 
be spent" (para. 15 (emphasis added)). Similarly, in Shirley, Re, Kennedy J. relied on the fact that the Ontario Minister 
of Environment had already entered the property at issue and commenced remediation activities to conclude that "[a)ny 
doubt about the resolve of the MOE's intent to realize upon its authority ended when it began to incur expense from 
operations" (p. 110). 

86 There is good reason why "sufficient certainty" should be interpreted as requiring "likelihood approaching certainty" 
when the issue is whether ongoing environmental obligations owed to the public should be converted to contingent 
claims that can be expunged or compromised in the restructuring process. Courts should not overlook the obstacles 
governments may encounter in deciding to remediate environmental damage a corporation has caused. To begin with, 
the government's decision is discretionary and may be influenced by any number of competing political and social 
considerations. Furthermore, remediation may cost a great deal of money. For example, in this case, the CCAA court 
found that at a minimum the remediation would cost in the "mid-to-high eight figures" (at para. 81), and could indeed 
cost several times that. In concrete terms, the remediation at issue in this case may be expected to meet or exceed the 
entire budget of the Minister ($65 million) for 2009. Not only would this be a massive expenditure, but it would also likely 
require the specific approval of the Legislature and thereby be subject to political uncertainties. To assess these factors 
and determine whether all this will occur would embroil the CCAA judge in social, economic and political considerations 
- matters which are not normally subject to judicial consideration: Knight v. Imperial Tobacco Canada Ltd, 2011 SCC 
42, [2011]3 S.C.R. 45 (S.C. C.), at para. 74. It is small wonder, then, that courts assessing whether it is "sufficiently certain" 
that a government will clean up pollution created by a corporation have insisted on proof of likelihood approaching 
certainty. 

87 In this case, as will be seen, apart from the Buchans property, the record is devoid of any evidence capable of 
establishing that it is "sufficiently certain" that the Province will itself remediate the properties. Even on a more relaxed 
standard than the one adopted in similar cases to date, the evidence in this case would fail to establish that remediation 
is "sufficiently certain". 

5. The Result in this Case 

88 Five different sites are at issue in this case. The question in each case is whether the Minister has already remediated 
the property (making it to that extent an actual claim), or if not, whether it is "sufficiently certain" that he or she will 
remediate the property, permitting it to be considered a contingent claim. 

89 The Buchans site posed immediate risks to human health as a consequence of high levels of lead and other 
contaminants in the soil, groundwater, surface water and sediment. There was a risk that the wind would disperse the 
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contamination, posing a threat to the surrounding population. Lead has been found in residential areas ofBuchans and 

adults tested in the town had elevated levels oflead in their blood. In addition, a structurally unsound dam at the Buchans 

site raised the risk of contaminating silt entering the Exploits and Buchans rivers. 

90 The Minister quickly moved to address the immediate concern of the unsound dam and put out a request for 

tenders for other measures that required immediate action at the Buchans site. Money expended is clearly a claim under 

the CCAA. I am also of the view that the work for which the request for tenders was put out meets the "sufficiently 

certain" standard and constitutes a contingent claim. 

91 Beyond this, it has not been shown that it is "sufficiently certain" that the Province will do the remediation work 

to pe1mit Abitibi's ongoing regulatory obligations under the EPA Orders to be considered contingent debts. The same 

applies to the other properties, on which no work has been done and no requests for tender to do the work initiated. 

92 Far from being "sufficiently certain", there is simply nothing on the record to support the view that the Province will 

move to remediate the remaining properties. It has not been shown that the contamination poses immediate health risks, 

which must be addressed without delay. It has not been shown that the Province has taken any steps to do any work. And 

it has not been shown that the Province has set aside or even contemplated setting aside money for this work. Abitibi 

relies on a statement by the then-Premier in discussing the possibility that the Province would be obliged to compensate 

Abitibi for expropriation of some of the properties, to the effect that "there would not be a net payment to Abitibi" (R.F. 

at para. 12). Apart from the fact that the Premier was not purporting to state government policy, the statement simply 

does not say that the Province would do the remediation. The Premier may have simply been suggesting that outstanding 

environmental liabilities made the properties worth little or nothing, obviating any net payment to Abitibi. 

93 My colleague Deschamps J. concludes that the findings of the CCAA court establish that it was "sufficiently 

certain" that the Province would remediate the land, converting Abitibi's regulatory obligations under the EPA Orders 

to contingent claims that can be compromised under the CCA A. With respect, I find myself unable to agree. 

94 The CCAA judge never asked himself the critical question of whether it was "sufficiently certain" that the Province 

would do the work itself. Essentially, he proceeded on the basis that the EPA Orders had not been put forward in 

a sincere effort to obtain remediation, but were simply a money grab. The CCAA judge buttressed his view that the 

Province's regulatory orders were not sincere by opining that the orders were unenforceable (which if true would not 

prevent new EPA orders) and by suggesting that the Province did not want to assert a contingent claim, since this might 

attract a counterclaim by Abitibi for the expropriation of the properties (something that may be impossible due to 

Abitibi's decision to take the expropriation issue to NAFTA (the North American Free Trade Agreement Between the 

Government of the United Mexican States and the Government of the United States of America, Can.T.S. 1994 No. 2}, 

excluding Canadian courts.) In any event, it is clear that the CCAA judge, on the reasoning he adopted, never considered 

the question of whether it was "sufficiently certain" that the Province would remediate the properties. It follows that 

the CCAA judge's conclusions cannot support the view that the outstanding obligations are contingent claims under 

the CCAA. 

95 My colleague concludes: 

[The CCAA judge] did at times rely on indicators that are unique and that do not appear in the analytical framework 

I propose above, but he did so because of the exceptional facts of this case. Yet had he form I ted the e.stion i 

the same way as I have, his conclusion. based on his ob,iective findings of fact would have been same .... The CCAA 
judge's assessment of the facts ... leads to no conclusion other than that it was sufficiently certain that the Province 

would perform remediation work and therefore fall within the definition of a creditor with a monetary claim. 

[Emphasis added, para. 58]. 

96 I must respectfully confess to a less sanguine view. First, I find myself unable to decide the case on what I think the 

CCAA judge would have done had he gotten the law right and considered the central question. In my view, his failure 

---------·---- -----
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to consider that question requires this Court to answer it in his stead on the record before us: Housen v. Nikolaisen , 2002 
SCC 33, [2002]2 S.C.R. 235 (S.C. C.), at para. 35. But more to the point, I see no objective facts that support, much less 
compel, the conclusion that it is "sufficiently certain" that the Province will move to itself remediate any or all of the 
pollution Abitibi caused. The mood of the regulator in issuing remediation orders, be it disinterested or otherwise, has 
no bearing on the likelihood that the Province will undertake such a massive project itself. The Province has options. It 
could, to be sure, opt to do the work. Or it could await the result of Abitibi's restructuring and call on it to remediate once 
it resumed operations. It could even choose to leave the site contaminated. There is nothing in the record that makes 
the first option more probable than the others, much less establishes "sufficient certainty" that the Province will itself 
clean up the pollution, converting it to a debt. 

97 I would allow the appeal and issue a declaration that Abitibi's remediation obligations under the EPA Orders do 
not constitute claims compromisable under the CCAA , except for work done or tendered for on the Buchans site. 

LeBel J. (dissenting): 

98 I have read the reasons of the Chief Justice and Deschamps J. They agree that a court overseeing a proposed 
arrangement under the Companies' Creditors Arrangement Act , R.S.C. 1985, c. C-36 ("CCAA"), cannot relieve debtors of 
their regulatory obligations. The only regulatory orders that can be subject to compromise are those which are monetary 
in nature. My colleagues also accept that contingent environmental claims can be liquidated and compromised if it 
is established that the regulatory body would remediate the environmental contamination itself, and hence turn the 
regulatory order into a monetary claim. 

99 At this point, my colleagues disagree on the proper evidentiary test with respect to whether the government 
would remediate the contamination. In the Chief Justice's opinion, the evidence must show that there is a "likelihood 
approaching certainty" that the province would remediate the contamination itself (para. 22). In my respectful opinion, 
this is not the established test for determining where and how a contingent claim can be liquidated in bankruptcy and 
insolvency law. The test of "sufficient certainty" described by Deschamps J., which does not look very different from 
the general civil standard of probability, better reflects how both the common law and the civil law view and deal with 
contingent claims. On the basis of the test Deschamps J. proposes, I must agree with the Chief Justice and would allow 
the appeal. 

100 First, no matter how I read the CCAA court's judgment (2010 QCCS 1261,68 C.B.R. (5th) 1 (C.S. Que.)), I find 
no support for a conclusion that it is consistent with the principle that the CCAA does not apply to purely regulatory 
obligations, or that the court had evidence that would satisfy the test of "sufficient certainty" that the province of 
Newfoundland and Labrador (the "Province") would perform the remedial work itself. 

101 In my view, the CCAA court was concerned that the arrangement would fail if the Abitibi respondents ("Abitibi") 
were not released from their regulatory obligations in respect of pollution. The CCAA court wanted to eliminate the 
uncertainty that would have clouded the reorganized corporations' future. Moreover, its decision appears to have been 
driven by an opinion that the Province had acted in bad faith in its dealings with Abitibi both during and after the 
termination of its operations in the Province. I agree with the Chief Justice that there is no evidence that the Province 
intends to perform the remedial work itself. In the absence of any other evidence, an off-hand comment made in the 
legislature by a member of the government hardly satisfies the "sufficient certainty" test. Even if the evidentiary test 
proposed by my colleague Deschamps J. is applied, this Court can legitimately disregard the CCAA court's finding as 
the Chief Justice proposes, since it did not rest on a sufficient factual foundation. 

102 For these reasons, I would concur with the disposition proposed by the Chief Justice. 

Appeal dismissed. 

Pourvoi rejete. 
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Section 241 BUSINESS CORPORATIONS ACT 

(b) the complainant is acting in good faith, and 

RSA 2000 
Chapter B-9 

(c) it appears to be in the interests of the corporation or its 
subsidiary that the action be brought, prosecuted, defended 
or discontinued. 

(3) Notwithstanding subsection (2), when all the directors of the 
corporation or its subsidiary have been named as defendants, notice 
to the directors under subsection (2)(a) of the complainant's 
intention to apply to the Court is not required. 

RSA 2000 cB-9 s240;2005 c8 s54;2014 cl3 s49 

Powers of the Court 
241 In connection with an action brought or intervened in under 
section 240 or 242(3)( q), the Court may at any time make any order 
it thinks fit including, without limiting the generality of the 
foregoing, any or all of the following: 

(a) an order authorizing the complainant or any other person to 
control the conduct of the action; 

(b) an order giving directions for the conduct of the action; 

(c) an order directing that any amount adjudged payable by a 
defendant in the action shall be paid, in whole or in part, 
directly to former and present security holders of the 
corporation or its subsidiary instead of to the corporation or 
its subsidiary; 

(d) an order requiring the corporation or its subsidiary to pay 
reasonable legal fees incurred by the complainant in 
connection with the action. 

1981 cB-15 s233 

Relief by Court on the ground of oppression or unfairness 

242(1) A complainant may apply to the Court for an order under 
this section. 

(2) If, on an application under subsection ( 1 ), the Court is satisfied 
that in respect of a corporation or any of its affiliates 

(a) any act or omission of the corporation or any of its affiliates 
effects a result, 

(b) the business or affairs of the corporation or any of its 
affiliates are or have been carried on or conducted in a 
manner, or 

(c) the powers ofthe directors ofthe corporation or any of its 
affiliates are or have been exercised in a manner 

169 



Section 242 BUSINESS CORPORATIONS ACT 
RSA 2000 

Chapter B-9 

that is oppressive or unfairly prejudicial to or that unfairly 
disregards the interests of any security holder, creditor, director or 
officer, the Court may make an order to rectify the matters 
complained of. 

(3) In connection with an application under this section, the Court 
may make any interim or final order it thinks fit including, without 
limiting the generality of the foregoing, any or all of the following: 

(a) an order restraining the conduct complained of; 

(b) an order appointing a receiver or receiver-manager; 

(c) an order to regulate a corporation's affairs by amending the 
articles or bylaws; 

(d) an order declaring that any amendment made to the articles 
or bylaws pursuant to clause (c) operates notwithstanding 
any unanimous shareholder agreement made before or after 
the date of the order, until the Court otherwise orders; 

(e) an order directing an issue or exchange of securities; 

(f) an order appointing directors in place of or in addition to all 
or any of the directors then in office; 

(g) an order directing a corporation, subject to section 34(2), or 
any other person, to purchase securities of a security holder; 

(h) an order directing a corporation or any other person to pay 
to a security holder any part ofthe money paid by the 
security holder for securities; 

(i) an order directing a corporation, subject to section 43, to pay 
a dividend to its shareholders or a class of its shareholders; 

(j) an order varying or setting aside a transaction or contract to 
which a corporation is a party and compensating the 
corporation or any other party to the transaction or contract; 

(k) an order requiring a corporation, within a time specified by 
the Court, to produce to the Court or an interested person 
financial statements in the form required by section 15 5 or 
an accounting in any other form the Court may determine; 

(I) an order compensating an aggrieved person; 

(m) an order directing rectification of the registers or other 
records of a corporation under section 244; 
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Section 243 BUSINESS CORPORATIONS ACT 

(n) an order for the liquidation and dissolution of the 
corporation; 

RSA2000 
Chapter B-9 

( o) an order directing an investigation under Part 18 to be made; 

(p) an order requiring the trial of any issue; 

( q) an order granting permission to the applicant to 

(i) bring an action in the name and on behalf of the 
corporation or any of its subsidiaries, or 

(ii) intervene in an action to which the corporation or any of 
its subsidiaries is a party, for the purpose of prosecuting, 
defending or discontinuing an action on behalf of the 
corporation or any of its subsidiaries. 

(4) This section does not confer on the Court power to revoke a 
certificate of amalgamation. 

(5) If an order made under this section directs an amendment of 
the articles or bylaws of a corporation, no other amendment to the 
articles or bylaws may be made without the consent of the Court, 
until the Court otherwise orders. 

(6) If an order made under this section directs an amendment of 
the articles of a corporation, the directors shall send articles of 
reorganization in the prescribed form to the Registrar together with 
the documents required by sections 20 and 113, if applicable. 

(7) A shareholder is not entitled to dissent under section 191 if an 
amendment to the articles is effected under this section. 

(8) An applicant under this section may apply in the alternative 
under section 215(1)(a) for an order for the liquidation and 
dissolution of the corporation. 

RSA 2000 cB-9 s242;2014 cl3 s49 

Court approval of stay, dismissal, discontinuance 
or settlement 

243(1) An application made or an action brought or intervened in 
under this Part shall not be stayed or dismissed by reason only that 
it is shown that an alleged breach of a right or duty owed to the 
corporation or its subsidiary has been or may be approved by the 
shareholders of the corporation or the subsidiary, but evidence of 
approval by the shareholders may be taken into account by the 
Court in making an order under section 215, 241 or 242. 

(2) An application made or an action brought or intervened in 
under this Part shall not be stayed, discontinued, settled or 
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2012 ONSC 2063 
Ontario Superior Court of Justice [Commercial list] 

Sino-Forest Corp., Re 

2012 CarswcllOnt 4117, 2012 ONSC 2063, 213 A.C.W.S. (3d) 831 

In the Matter of the Companies' Creditors 
Arrangement Act, R.S.C. 1985, c. C-36, as Amended 

In the Matter of a Plan of Compromise or Arrangement of Sino-Forest Corporation, Applicant 

MorawetzJ. 

Heard: March 30, 2012 
Judgment: April 2, 2012 

Docket: CV-12-g667-00CL 

Counsel: Robert W. Staley, Kevin Zych, Derek J. Bell, Jonathan Bell, for Applicant 
E.A. Sellers, for Sino Forest Corporation Board of Directors 
Derrick Tay, Jennifer Starn, for Proposed Monitor, FTI Consulting Canada Inc. 
R. J. Chadwick, B. O'Neill, C. Descours, for Ad Hoc Noteholders 
M. Starnino, for Counsel in the Ontario Class Action 
P. Griffin, for Ernst & Young 
Jim Grout, Hugh Craig, for Ontario Securities Commission 
Scott Bomhof, for Credit Suisse, TD and the Underwriter Defendants in the Canadian Class Action 

Subject: Insolvency; Civil Practice and Procedure; Corporate and Commercial 

Morawetz J.: 

Overview 

The Applicant, Sino-Forest Corporation ("SFC"), moves for an Initial Order and Sale Process Order under the 
Companies' Creditors Arrangement Act ("CCAA"). 

2 The factual basis for the application is set out in the affidavit of Mr. W. Judson Martin, sworn March 30, 2012. 
Additional detail has been provided in a pre-filing report provided by the proposed monitor, FTI Consulting Canada 
Inc. ("FTI") . 

3 Counsel to SFC advise that, after extensive arm's-length negotiations, SFC has entered into a Support Agreement 
with a substantial number of its Noteholders, which requires SFC to pursue a CCAA plan as well as a Sale Process. 

4 Counsel to SFC advises that the restructuring transactions contemplated by this proceeding are intended to: 

(a) separate Sino-Forest's business operations from the problems facing SFC outside the People's Republic of China 
("PRC") by transferring the intermediate holding companies that own the "business" and SFC's inter-company 
claims against its subsidiaries to a newly formed company owned primarily by the Noteholders in compromise of 
their claims; 

-- --- -·---- - -----
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(b) effect a Sale Process to determine whether anyone will purchase SFC's business operations for an amount 
of consideration acceptable to SFC and its Noteholders, with potential excess being made available to Junior 
Constituents; 

(c) create a structure that will enable litigation claims to be pursued for the benefit of SFC's stakeholders; and 

(d) allow Junior Constituents some "upside" in the form of a profit participation if Sino-Forest's business operations 
acquired by the Noteholders are monetized at a profit within seven years from Plan implementation. 

5 The relief sought by SFC in this application includes: 

(i) a stay of proceedings against SFC, its current or former directors or officers, any ofSFC's property, and in respect 
of certain of SFC's subsidiaries with respect to the note indentures issued by SFC; 

(ii) the granting of a Directors' Charge and Administration Charge on certain of SFC's property; 

(iii) the approval of the engagement letter of SFC's financial advisor, Houlihan Lokey; 

(iv) the relieving of SFC of any obligation to call and hold an annual meeting of shareholders until further order 
of this court; and 

(v) the approval of sales process procedures. 

Facts 

6 SFC was formed under the Business Corporations Act (Ontario), R.S.O. 1990, c. B-16, and in 2002 filed articles of 
continuance under the Canada Business Corporations Act, R.S.C. 1985 c. C-44 ("CBCA"). 

7 Since 1995, SFC has been a publicly-listed company on the TSX. SFC's registered office is in Mississauga, Ontario, 
and its principal executive office is in Hong Kong. 

8 A total of 137 entities make up the Sino-Forest Companies: 67 PRC incorporated entities (with 12 branch companies), 
58 BVI incorporated entities, 7 Hong Kong incorporated entities, 2 Canadian entities and 3 entities incorporated in 
other jurisdictions. 

9 SFC currently has three employees. Collectively, the Sino-Forest Companies employ a total of approximately 3,553 
employees, with approximately 3,460 located in the PRC and approximately 90 located in Hong Kong. 

10 Sino-Forest is a publicly-listed major integrated forest plantation operator and forest productions company, 
with assets predominantly in the PRC. Its principal businesses include the sale of standing timber and wood logs, 
the ownership and management of forest plantation trees, and the complementary manufacturing of downstream 
engineered-wood products. 

11 Substantially all of Sino-Forest's sales are generated in the PRC. 

12 On June 2, 2011, Muddy Waters LLC published a report (the "MW Report") which, according to submissions 
made by SFC, alleged, among other things, that SFC is a "near total fraud" and a "ponzi scheme". 

13 On the same day that the MW Report was released, the board of directors of SFC appointed an independent 
committee to investigate the allegations set out in the MW Report. 

14 In addition, investigations have been launched by the Ontario Securities Commission ("OSC"), the Hong Kong 
Securities and Futures Commissions ("HKSFC") and the Royal Canadian Mounted Police ("RCMP"). 
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15 On August 26, 2011, the OSC issued a cease trade order with respect to the securities of SFC and with respect 
to certain senior management personnel. With the consent of SFC, the cease trade order was extended by subsequent 
orders of the OSC. 

16 SFC and certain of its officers, directors and employees, along with SFC's current and former auditors, technical 
consultants and various underwriters involved in prior equity and debt offerings, have been named as defendants in eight 
class action lawsuits in Canada. Additionally, a class action was commenced against SFC and other defendants in the 
State ofNewYork. 

17 The affidavit of Mr. Martin also points out that circumstances are such that SFC has not been able to release 
Q3 20 II results and these circumstances could also impact SFC's historical financial statements and its ability to obtain 
an audit for its 2011 fiscal year. On January 10, 2012, SFC cautioned that its historic financial statements and related 
audit reports should not be relied upon. 

18 SFC has issued four series of notes (two senior notes and two convertible notes), with a combined principal 
amount of approximately $1.8 billion, which remain outstanding and mature at various times between 2013 and 2017. 
The notes are supported by various guarantees from subsidiaries of SFC, and some are also supported by share pledges 
from certain of SFC's subsidiaries. 

19 Mr. Martin has acknowledged that SFC's failure to file the Q3 results constitutes a default under the note indentures. 

20 On January 12, 2012, SFC announced that holders of a majority in principal amount of SFC's senior notes due 
2014 and its senior notes due 2017 agreed to waive the default arising from SFC's failure to release the Q3 results on 
a timely basis. 

21 The waiver agreements expire on the earlier of April30, 2012 and any earlier termination of the waiver agreements 
in accordance with their terms. In addition, should SFC fail to file its audited financial statements for its fiscal year 
ended December 31, 2011 by March 30, 2012, the indenture trustees would be in a position to accelerate and enforce 
the approximately $1.8 billion in notes. 

22 The audited financial statements for the fiscal year that ended on December 31, 2011 have not yet been filed. 

23 Mr. Martin also deposes that, although the allegations in the MW Report have not been substantiated, the 
allegations have had a catastrophic negative impact on Sino-Forest's business activities and there has been a material 
decline in the market value of SFC's common shares and notes. Further, credit ratings were lowered and ultimately 
withdrawn. 

24 Mr. Martin contends that the various investigations and class action lawsuits have required, and wiii continue to 
require, that significant resources be expended by directors, officers and employees of Sino-Forest. This has also affected 
Sino-Forest's ability to conduct its operations in the normal course of business and the business has effectively been 
frozen and ground to a halt. In addition, SFC has been unable to secure or renew certain existing onshore banking 
facilities and has been unable to obtain offshore letters of credit to facilitate its trading business. Further, relationships 
with the PRC government, local government, and suppliers have become strained, making it increasingly difficult to 
conduct any business operations. 

25 As noted above, following arm's-length negotiations between SFC and the Ad Hoc Noteholders, the parties 
entered into a Support Agreement which provides that SFC will pursue a CCAA plan on the terms set out in the Support 
Agreement in order to implement the agreed upon restructuring transaction. 

Application of the CCAA 

26 SFC is a corporation continued under the CBCA and is a "company" as defined in the CCAA. 
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27 SFC also takes the position that it is a "debtor company" within the meaning of the CCAA. A "debtor company" 
includes a company that is insolvent. 

28 The issued and outstanding convertible and senior notes of SFC total approximately $1.8 billion. The waiver 
agreements with respect to SFC's defaults under the senior notes expire on April 30, 2012. Mr. Martin contends that, but 
for the Support Agreement, which requires SFC to pursue a CCAA plan, the indenture trustees under the notes would 
be entitled to accelerate and enforce the rights of the Noteholders as soon as April 30, 2012. As such, SFC contends 
that it is insolvent as it is "reasonably expected to run out of liquidity within a reasonable proximity of time" and would 
be unable to meet its obligations as they come due or continue as a going concern. See Stelco Inc., Re, [2004] O.J. No. 
1257 (Ont. S.C.J. [Commercial List]) at para. 26; leave to appeal to C.A. refused [2004] O.J. No. 1903 (Ont. C.A.); leave 
to appeal to S.C.C. refused [2004) S.C.C.A. No. 336 (S.C.C.); and ATB Financial v. Metcalfe & Mansfield Alternative 
Investments II Corp., [2008] O.J. No. 1818 (Ont. S.C.J. [Commercial List]) at paras. 12 and 32. 

29 For the purposes of this application, I accept that SFC is a "debtor company" within the meaning of the CCAA 
and is insolvent; and, as a CBCA company that is insolvent with debts in excess of$5 million, SFC meets the statutory 
requirements for relief under the CCAA. 

30 The required financial information, including cash-flow information, has been filed. 

31 I am satisfied that it is appropriate to grant SFC relief under the CCAA and to provide for a stay of proceedings. 
FTI Consulting Canada, Inc., having filed its Consent to act, is appointed Monitor. 

The Administration Charge 

32 SFC has also requested an Administration Charge. Section 11.52 of the CCAA provides the court with the 
jurisdiction to grant an Administration Charge in respect of the fees and expenses of FTI and other professionals. 

33 I am satisfied that, in the circumstances of this case, an Administration Charge in the requested amount is 
appropriate. In making this determination I have taken into account the complexity of the business, the proposed role 
of the beneficiaries of the charge, whether the quantum of the proposed charge appears to be fair and reasonable, the 
position of the secured creditors likely to be affected by the charge and the position of FTI. 

34 In this case, FTI supports the Administration Charge. Further, it is noted that the Administration Charge does 
not seek a super priority charge ranking ahead of the secured creditors. 

The Directors' Charge 

35 SFC also requests a Directors' Charge. Section 11.51 of the CCAA provides the court with the jurisdiction to grant 
a charge in favour of any director to indemnify the director against obligations and liabilities that they may incur as a 
director of the company after commencement of the CCAA proceedings. 

36 Having reviewed the record, I am satisfied that the Directors' Charge in the requested amount is appropriate 
and necessary. In making this determination, I have taken into account that the continued participation of directors is 
desirable and, in this particular case, absent the Directors' Charge, the directors have indicated they will not continue in 
their participation in the restructuring of SF C. I am also satisfied that the insurance policies currently in place contain 
exclusions and limitations of coverage which could leave SFC's directors without coverage in certain circumstances. 

37 In addition, the Directors' Charge is intended to rank behind the Administration Charge. Further, FTI supports 
the Directors' Charge and the Directors' Charge does not seek a super priority charge ranking ahead of secured creditors. 

38 Based on the above, I am satisfied that the Directors' Charge is fair and reasonable in the circumstances. 
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The Sale Process 

39 SFC has also requested approval for the Sale Process. 

40 The CCAA is to be given a broad and liberal interpretation to achieve its objectives and to facilitate the restructuring 
of an insolvent company. It has been held that a sale by a debtor, which preserves its businesses as a going concern, 
is consistent with these objectives, and the court has the jurisdiction to authorize such a sale under the CCAA in the 
absence of a plan. See Norte/ Networks Corp., Re, [2009] 0.1. No. 3169 (Ont. S.C.J. [Commercial List]) at paras. 47-48. 

41 The following questions may be considered when determining whether to authorize a sale under the CCAA in the 
absence of a plan (See Norte/ Networks Corp., Re, supra at para. 49): 

(i) Is the sale transaction warranted at this time? 

(ii) Will the sale benefit the "whole economic community"? 

(iii) Do any of the debtors' creditors have a bone fide reason to object to the sale of the business? 

(iv) Is there a better alternative? 

42 Counsel submits that as a result of the uncertainty surrounding SFC, it is impossible to know what an interested 
third party might be willing to pay for the underlying business operations of SFC once they are separated from the 
problems facing SFC outside the PRC. Counsel further contends that it is only by running the Sale Process that SFC and 
the court can determine whether there is an interested party that would be willing to purchase SFC's business operations 
for an amount of consideration that is acceptable to SFC and its Noteholders while also making excess funds available 
to Junior Constituents. 

43 Based on a review of the record, the comments of FTI, and the support levels being provided by the Ad Hoc 
Note holders Committee, I am satisfied that the aforementioned factors, when considered in the circumstances of this 
case, justify the approval of the Sale Process at this point in time. 

Ancillary Relief 

44 I am also of the view that it is impractical for SFC to call and hold its annual general meeting at this time and, 
therefore, I am of the view that it is appropriate to grant an order relieving SFC of this obligation. 

45 SFC seeks to have FTI authorized, as a formal representative of SFC, to apply for recognition of these proceedings, 
as necessary, in any jurisdiction outside of Canada, including as "foreign main proceedings" in the United States 
pursuant to Chapter 15 of the U.S. Bankruptcy Code. Counsel contends that such an order is necessary to facilitate the 
restructuring as, among other things, SFC faces class action lawsuits in New Y ark, the notes are governed by New Y ark 
law, the indenture trustees are located in New York and certain of the SFC subsidiaries may face proceedings in foreign 
jurisdictions in respect of certain notes issued by SFC. In my view, this relief is appropriate and is granted. 

46 SFC also requests an order approving: 

(i) the Financial Advisor Agreement; and 

(ii) Houlihan Lokey's retention by SFC under the terms of the agreement. 

47 Both SFC and FTI believe that the quantum and nature of the remuneration provided for in the Financial Advisor 
Agreement is fair and reasonable and that an order approving the Financial Advisor Agreement is appropriate and 
essential to a successful restructuring of SFC. This request has the support of parties appearing today and, in my view, 
is appropriate in the circumstances and is therefore granted. 
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Disposition 

48 Accordingly, the relief requested by SFC is granted and orders shall issue substantially in the form of the Initial 
Order and the Sale Process Order included the Application Record. 

Miscellaneous 

49 SFC has confirmed that it is bound by the Support Agreement and intends to comply with it. 

50 The come-back hearing is scheduled for Friday, April13, 2012. The orders granted today contain a come-back 
clause. The orders were made on extremely short notice and for all practical purposes are to be treated as being made 
ex parte. 

51 The scheduling of future hearings in this matter shall be coordinated through counsel to the Monitor and the 
Commercial List Office. 

52 Finally, it would be helpful if counsel could also file materials on a USB key in addition to a paper record. 
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Court File No.: CV-13-10279-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

THE HONOURABLE MR 
'b 

) FRIDAY, THE 28TH 
) 

JUSTICE BROWN ) DAY OF FEBRUARY, 2014 
A 

IN THE MATTER OF THE COMPANIES' CREDITORS 
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED 

AND IN THE MATTER OF A PROPOSED PLAN 
OF COMPROMISE OR ARRANGEMENT WITH RESPECT TO 

GROWTHWORKS CANADIAN FUND LTD. 
(the "APPLICANT") 

ORDER 

THIS MOTION, made by the Applicant, for an order extending the time for the 

Applicant to call an annual general meeting of its shareholders to a date on or before 

October 31, 2014 and validating service of the notice of motion and motion materials in 

the manner described in the affidavit of C. Ian Ross sworn February 26, 2014 and the 

Exhibits thereto (the "Ross Affidavit") and abridging the time for service, such that this 

motion is properly returnable today, was heard this day at 330 University A venue, 

Toronto, Ontario. 

ON READING the Ross Affidavit and on hearing the submissions of counsel for 

the Applicant and counsel for the Monitor, no one appearing for any other party, 

SERVICE 

1. THIS COURT ORDERS that service of the notice of motion and motion 

materials in the manner described in the Ross Affidavit is validated and that the time for 

service is abridged, such that this application is properly returnable today. 



- 2 -

EXTENSION OF TIME FOR ANNUAL GENERAL MEETING 

2. THIS COURT ORDERS that the time for the Applicant to call an annual general 

meeting of its shareholders is extended until and including October 31, 2014. 

r . 

D~TE?1t:O t ,T; :i'iSCRiT A. TORONTO 
ON/ BOOK i~O : 
LEI DANS LE nEGISTRE NO. 

FEB 2 B 2014 




